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Court of Appeals of the District of Columbia 


No. 5115. 


Coronado Oil and Gas Company, Appellant, 

vs. i 

Commissioner of Internal Revenue. 


1 Docket No. 10503. 

| 

Coronado Oil and Gas Company, Cleveland, Okla., 

i 

V. 

Commissioner of Int. Rev. 

For Taxpayer: H. L. Bolen, Esq., S. M. Hayes, Esq., 
T. P. Gore, Esq., D. A. Richardson, Esq. 

For Commissioner: Max E. McDowell, Esq., W. F. Gibbs, 
Esq., D. H. Green, Esq. 

Air. Green (Member) transferred to Mr. ^missell 10- 
26-28. 

Docket Entries . i 

1925. • j 

Dec. 31. Petition received and filed. ! 

1926. | 

Jan. 8. Gopy of petition served on Solicitor. I 

8. Notification of receipt mailed taxpavelr. 

28. Answer filed bv Solicitor. 

Feb. 3. Copv of answer served on taxpaver—assigned to 
Field Cal. 

Dec. 17. Motion for leave to file amended petition filed, 
amendment tendered. 

“ 18. Hearing set for 2-8-27 at Oklahoma City* 

“ 21. Granted. Both sides notified. i 

“ 22. Copy of motion and amended petition served on 


11 
11 


G. C. 


i 
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CORONADO OIL AND GAS COMPANY VS. 


1927. 

Mar. 22. Transcript of hearing 2-3-27 filed. 

Apr. 12. Motion for an extension to 5-4-27 to file brief, filed 
by taxpayer. 

“ 12. Brief filed by General Counsel. 

“ 13. Granted. Both sides notified. 

Sept. 7. Ordered case be restored to trial cal. for argu¬ 
ment at a time agreed upon—signed and filed. 
Both sides notified. See 3707. 

Nov. 12. Brief filed by taxpayer. 

29. Hearing had before Mr. Green on merits. Sub¬ 
mitted. 

Dec. 5. Transcript of hearing 11-29-27 filed. 

1929. 

Jan. 14. Findings of fact and opinion rendered. Mr. Trus¬ 
sed. Judgment under rule 50. 

Mar. 25. Notice of settlement filed by G. C. 

“ 28. Hearing set 4-23-29. 

Apr. 20. Motion for continuance to 5-13-29 filed by tax¬ 
payer. 4-23-29 Granted. 

23. Hearing had before Mr. Phillips on settlement 
under rule 50; by consent continued 5-13-29. 

May 13. Hearing held before Mr. Arundell on settlement 
under rule 50; not contested, assigned Mr. Trus¬ 
sed for order. 

44 14. Decision entered, Summer L. Trussed, Div. 6. 

Oct. 30. Stipulation of venue filed—Ct. of Appeals, D. C. 

44 30. Petition for review by Ct. of Ap. D. C. with as¬ 

signments of error filed by taxpayer. 

44 30. Proof of service filed. 

Nov. 19. Statement of evidence lodged. 

44 1 4). N otic e of etat e mont of evid e nce with hear i n g se t- 

44 19. Notice of lodgment of statement of evidence with 

hearing set 11-30-29. 

44 30. Order continuing to Day Cal. of Dec. 4, 1929, 

entered. 

Dec. 5. Agreed statement of evidence approved and or¬ 
dered filed. 

44 5. Agreed praecipe filed. 

44 5. Proof of service of agreed praecipe filed. 
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COMMISSIONER OF INTERNAL REVENUE. 

j 

Now, December 9, 1929, the foregoing docket entries cer¬ 
tified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. G AMBLE, 

Clerk U. S. Board of Tax Appeals. 


Filed Dec. 31, 1925. 


United States Board of Tax Appeals. 

i 


Docket No. 10503. 


Appeal of Coronado Oil & Gas Company, Cleveland, 

Oklahoma. 

i 

1 

Petition. 


The above named Taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenuej set forth in 
his deficiency letter (IT :CA-2558-l-60D) dated November 
13, 1925, and as the basis of its appeal sets fprth the fol¬ 
lowing : 

1. The Taxpayer is an Oklahoma corporation with prin¬ 
cipal offices at Cleveland, Oklahoma. 

2. The deficiency letter, (a copy of which j is attached 
hereto), is dated November 13, 1925, the date of mailing to 
the Taxpayer being unknown. 

3. The taxes in controversy are income and profits taxes 
for the calendar years 1917, 1918 and 1919 and are more 
than $10,000.00, to-wit : 


3 Year. 


Amount. 


1917 .!. $6,152.76 

1918 .L 8,398.60 

1919 . L 2,690.52 


4. The determination of tax contained in saijd deficiency 
letter is based upon the following errors: 

(a) The Commissioner of Internal Revenue did not in¬ 
clude the difference between the par value of j the capital 
stock and the market value of the assets received in ex¬ 
change therefor, amounting to $55,800.00, as paid in surplus 


i 
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CORONADO OIL AND GAS COMPANY YS. 


in determining the invested capital for the years 1917, 

1918 and 1919. 

(b) The Commissioner of Internal Revenue allowed de¬ 
preciation at the rate of 10% per annum on the lease equip¬ 
ment, based on the cost of the equipment to the individuals 
who acquired same from the former lease owner, amount¬ 
ing to $55,800.00, instead of the market value of the equip¬ 
ment transferred to the corporation in exchange for its 
capital stock, bonds and note, amounting to $111,600.00, 
which resulted in an increase in the taxable income for the 
year 1917 amounting to $5,580.00, year 1918 $5,5S0.00, year 

1919 $5,580.00. 

( c ) The Commissioner of Internal Revenue included in 
the taxable income for the calendar years 1917, 1918 and 
1919 the amounts of $15,949.68, $22,413.94 and $13,500.88, 
respectively, which amounts were income or profits the 
Taxpayer derived from School Land owned by the State 
of Oklahoma and leased for oil and gas purposes and are 

exempt from taxation by the United States. 

4 5. The facts upon which the Taxpayer relies as its 

basis of appeal are as follows: 

(a) On January 9, 1914 G. W. Sutton, acting for him¬ 
self, J. B. Myers, R. L. Lunsford and John R. Williams, all 
of Cleveland, Oklahoma, made an application to the Com¬ 
missioners of the Land Office of the State of Oklahoma to 
lease for oil and gas purposes, under the laws of the State 
of Oklahoma, and the rules and regulations of the Commis¬ 
sioners of the Land Office, the following described lands: 

The S V 2 of the N.W. y 4 ; S.W. y 4 , N.E. y 4 , S M> of the 
S.E. y 4 of Section 16, Township 21 North, Range 8 East, 
Pawnee County, Oklahoma. 

The rules and regulations of the Commissioners of the 
Land Office governing the bidding on the lease on the above 
described lands provided for the payment of $55,800.00 by 
the successful bidder to the Southwestern Oil Fields Com- 

i 

pany, former lessee, for the equipment on the lease. 

G. W. Sutton was the successful bidder and the Commis¬ 
sioners of the Land Office at a meeting held on January 
19, 1914 authorized and directed the Chairman and Secre¬ 
tary to enter into a lease contract with G. W. Sutton for a 
term of five y^ars and to fix his bond at $10,000.00. 


COMMISSIONER OF INTERNAL REVENUE. 5 

I 

After possession of (lie lease and' improvements had 
been delivered to Mr. Sutton the amount of $55,800.00, de¬ 
posited by him with the Commissioners of the Land Office, 
was paid over to the Southwestern Oil Fields Company 
for the improvements on the lease. 

5 At the request of G. W. Sutton the lease awarded 
him on the above described lands was made to the 

Coronado Oil and Gas Company. 

The considerations received by the four individuals men¬ 
tioned above, in exchange for this lease made jby the State 
of Oklahoma to the Coronado Oil and Gas Company con¬ 
sisted of the following items: 

Bonds of the corporation in the amount of $25,000.00. 

Note of the corporation in the amount of $5,$00.00. 

Capital stock of the corporation of the par value of 
$25,000.00. | 

However, the capital stock of the corporation had a fair 
market value of $80,800.00 at the time of issue, which value 
was based on the fair market value of the equipment on 
the lease exchanged therefor, which amounted to $111,- 
600.00 at the time of the exchange. | 

This valuation of $111,600.00 on the equipment was made 
in good faith by the above mentioned four individuals and 
this amount was entered in the “Equipment Ajccount” on 
the books of the corporation as the cost of the! equipment. 

The amount of $55,800.00 representing the excess of the 
cost of the equipment over the total of the par talue of the 
stock and the bonds issued, and the face value of the note 
executed, was credited to the paid up surplus account, thus 
placing the value of $80,800.00 on the capital stock issued 
at the date of issue. j 

6 ( b) Under the provisions of the Enabling Act ap¬ 
proved June 16, 1906, upon admission of the State 

of Oklahoma to the Union, Sections 16 and 36 in every 
township in Oklahoma Territory and all indenjmity lands 
theretofore selected in iieu thereof were granted to the 
State of Oklahoma for the use and benefit of the common 
schools. 

The Enabling Act further provided that such sections 
16 and 36 and the lands taken in lieu thereof which were 
granted for the support of the common schools, if sold, 
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CORONADO OIL AND GAS COMPANY VS. 


should be appraised and sold at public sale. The proceeds 
were to constitute a permanent school fund, interest on 
which only should be expended in support of such schools. 
But said lands might, under such regulations as the legis¬ 
lature prescribed, be leased for a period not to exceed ten 
years and such lands should be reserved for school pur¬ 
poses only. 

However, the above provisions were subjected to the fol¬ 
lowing limitations: 

Where any part of the lands granted by this Act to the 
State of Oklahoma were valuable for minerals, gas or oil, 
such lands should not be sold by the said State prior to 
January 1, 1915, but the same might be leased for a period 
not to exceed five years by the state officers duly author¬ 
ized for that purpose, and all proceeds from leases should 
be covered to the fund to which they should properly belong 
and no transfer or assignment of any lease should be valid 
or confer any right in the assignee without the consent of 
the proper state authorities in writing. 

7 Section 16, Township 21 North, Range 8 East, 

Pawnee County, State of Oklahoma, was included 
in the lands granted to the State of Oklahoma under the 
provision of the Enabling Act as set forth above, and the 
part of said Section 16 included in the lease from the State 
of Oklahoma to the Taxpayer was still owned and held by 
the State for the use and benefit of the Common Schools 
during the years 1917, 1918 and 1919. 

The lease for oil and gas purposes on the S % of the 
N.W. y 4 ; S.W. i/ 4 , N.E. %, S M> of the S.E. % of Section 16, 
Township 21 North, Range 8 East, Pawnee County, State 
of Oklahoma, between the Taxpayer and the State of Okla¬ 
homa was made in accordance with the terms and condi¬ 
tions of the Enabling Act and the statutes of the State of 
Oklahoma. 

The State of Oklahoma through its School Land Com¬ 
missioners employed the Taxpayer to develop the leased 
premises for oil and gas. The lease specified a fixed 
royalty determined, as the law provided, by the Commis¬ 
sioners of the Land Office and stipulated that the lessee 
should have and receive the balance of any production as 
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COMMISSIONER OF INTERNAL REVENUE. 

’ I 

I 

compensation for its risk, services and outlay in connec¬ 
tion with such development and operations. 

The Taxpayer executed to the State, as required by law, 
a good and sufficient bond for the faithful performance of 
such lease. The lease was subject to forfeiture for breach 
of conditions, and could not be assigned or j transferred 
without the consent, in writing of the Commissioners of 
the Land Office. | 

8 (c) The total net income or profits of the Tax¬ 

payer for the calendar years 1917,1918 apd 1919 was 
derived from the sale or disposition of its share of the oil 
and gas received under its lease on the S. 14 of the N. W. %; 
S. W. Vi, N. E. Vh S. M> of the S. E. % of Section 16, Town¬ 
ship 21 North, Range 8 East, Pawnee County, State of 
Oklahoma. 

The Taxpayer had no income from any source other than 
the lease on the above described lands during the years 
1917, 1918 and 1919. i 

The amount of the net income of the Taxpayer from this 
lease, as determined by the Commissioner of Internal Rev¬ 
enue and set forth in his deficiency letter datecl November 
13, 1925, for each of the years in question was j as follows: 


Year. Amount. 

1917 . S $15,949.69 

1918 .1 22,413.94 

1919 . j 13,500.8*8 


6. The Taxpayer, in support of its appeal, relies upon 
the following propositions of law: 

(a) That as used in this title the term “invested capital” 
for any year means the actual cash value of taiigible prop¬ 
erty, other than the cash, bona fide paid in for stock or 
shares, at the time of such payment, but in no case to ex¬ 
ceed the par value of the original stock or shares? specifically 
issued therefor, unless the actual cash value of such tangible 
property at the time paid in is shown to the satisfaction 
of the Commissioner to have been clearlv and sfibstantiallv 

i * 

in excess of such par value, in which case such Excess shall 
be treated as paid-in surplus. 

9 ( b) That in computing the net income there shall 

be allowed as deductions: In the case of mining, oil, 
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CORONADO OIL AND GAS COMPANY VS. 


gas leases and other natural deposits, and timber, a reason¬ 
able allowance for depletion and for depreciation of im¬ 
provements, according to the peculiar conditions in each 
case, based upon cost, including cost of development not 
otherwise deducted. 

(c) When the source of the income is exempt from taxa¬ 
tion the income itself is exempt from taxation. School land 
owned by a spvereign State is not subject to taxation by the 
United States. 

In-come and profits derived from such tax exempt School 
lands under an oil and gas mining lease are not subject to 
tax by the United States. 

Wherefore the Taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

HUBERT L. BOLEN, 

HUBERT L. BOLEN, 

Counsel for Taxpayer, 

621 Tradesmens Natl. Bank Bldg., 

Oklahoma City, Oklahoma. 


10 State of Oklahoma, 

Okla. County, ss: 

R. L. Lunsford, being dulv sworn, savs that he is the 
President of the Coronado Oil and Gas Company, of Cleve¬ 
land, Oklahoma, and as such is duly authorized to verify the 
foregoing petition; that he has read the said petition, or 
had the same read to him, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon in¬ 
formation and belief, and those facts he believes to be true. 

R. L. LUNSFORD, 

President Coronado Oil and Gas 

Company, Cleveland, Oklahoma. 

Sworn to before me this 26th day of December, 1925. 

[Seal of Minnie E. Hill, Notary Public, Oklahoma 

County, Okla.] 

MINNIE E. HILL, 

Notary Public. 

My commission expires April 4, 1928. 


COPY. 



STATEMENT. 

. . . ■ ‘ 

IT:CA;2558-l-60-D. I 

In re: Coronado Oil and Company,; 
y Cleveland, Oklahoma. 


Years Examined : 

1917 (waiver expires 

12-31-25) 

1918 (waiver expires 

12-31-25) 

1919 (waiver expires 

12-31-25) 

Total 


Deficiency in tax. 

j 

$ 6,152.76 | 

8,398.60 

i 

i 

2 ,690 .42 

- 

$17,241.78 


Year Ended December 51, 1917. 
SCHEDULE jr 1. 


I 

I 


Fet Income 

Net income as disclosed by books es 
shown by agent*s report dated 
April 22, 1922 
As corrected 
* 

Net deductions 
Deductions: 

a. Additional depletion 

allowable $260.07 

Total deductions 
Net deductions as above 


$16,209.76 
15,949.69 


$ 260.07 


$1 260.07 

$| 260.07 


Explanation of Items Changed. 


a. Depletion allowed by revenue agent 

b. Depletion allowable 


$399.34 

659.41 


Additional depletion allowable 


$260.07 


Depletion ia computed for t.hia year on the capitalized cost of 
drilling in the smount of $5,127.27, and estimatedirecoverable 
reserves at beginning cf the year of 224,630 barrels, end a 
production of 26,896 barrels, or a unit cost of $.02282. 


ivo • 5iio. 
Coronado oil 
73 • 

Commissioner 


and Gas Company, j 

Appellant, )?age 

of Internal Revenue) 


No 
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STATEMENT. 

Tji re: CcrdTjcdc Oil end Gee Company, 

Schedule 4 2, 

Invested Capital. 

Invested capital disclosed by 
books. Agent’s report dated 
April 22, 1922 
As corrected 

Net reductions, s s explained below 
Reduc t Ions: 

a. Karnec. surplus reduced by 

Operating cl e f ic 11, as arc~ :i 
by adjusted balance sheet $142.55 

Total reductions as above 


$ 25,142 .56 
26 , 000.00 

$ 142.56 


142.56 


S6KEDULE £ 5. 

Computation cf Ter., 1917 Act. 
Excess Profits Tax. 

Corporation : 

Net income taxable year, (Schedule 1) 

Net income eubject tc 9xcess profits tax 
Invested capital, (Schedule 2 ) 

Variable deduction, 8% 

Specific exemption 

Total deduction 


$15,949.69 
15,949.69 
2o,000.00 

2 , 000.00 

5,000.00 

j;. 5,000.00 



Income 

Deductions 

3e 1st nee 

E8te Tax 

15# 

$3,750.00 

$3,750.00 

— 

20* 

5% 

1,250.00 

1,250*00 

— 

2o% 

5* 

1,250.00 

- 

$1,250.00 

35* $ 437.50 

Q% 

2,000.00 

- 

2,000.CG 

45£ 900.00 

Balance 

7,699.69 

** 

7,699 .69 

S0% 4,619.81 

Totals 

$15,949.69 

$5,000.00 


$ 5,957.31 


So. 5115. ) 

Coronado Oil and Gas Company, ) 

▼a. Appellant, )?a^e No /3 

Comalaaioner of Internal Revenue}* 
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STATEMENT. 

In re: Coronado Oil and Ges Company. 

SCHEDULE tf 4. 


Computation of Tax, 1917 
TOTAL TAX. . 


Taxable Not Income 
(Schedule 1) 


Deduct: 

Excess profits tax 
(Schedule & 3) 

Taxable at 2 % 

Taxable at 4% 

Total Tax Liability 
Previously assessed 

Deficiency in tax 


$15,949.69 


5,957.31 

$ 9,992.36 
$ 9,992.36 


Year Ended December 31, 1918 
SCH/JL Lay 1. 


Net Income 


Net income 8s disclosed fcy books, 
.as shown by revenue agent's report 
dated April 22, 1921 
As ccrhected 


TAX 


$5,957.31 

199.85 

399,70 

$6,556.86 

404.10 

$6,152.76 


$22,715.34 

22,413.94 


Net deductions $ 501.40 

i 

i 

Deductions: 

a. Additional depletion allowable $301.40 

Total deductions §‘301.40 


Explanation of iteo3 . 

a. Depletion allowed by revenue agent 462.80 

b. Depletion allowable 764.20 

# 

Additional depletion allowable $ 301.40 

Depletion is computed for this, year on the capitalized cost of 
drilling in the amount cf $4,467.96 as at the beginning of the* yea: 
and estimated recoverable reserves at the beginning; of the year 
195,734 barrels, ana a production of 33,488 barrels, ^r a unit 
coat of $.02282. j 


So• 5115. ) 

Coronado Oil and Gun Company, ) 

vo. appellant, )p a ^ 0 No. /*■ 

* Coiidtslt: eionei of Internal Revenue) 
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STATEMENT. 

In re: Coronado Oil and Oas Company. 

SCHEDULE ^2. 
Invested Capital. 


Invested capital disclosed by 

books, es 3 hern by scent’s report 
dated April 22, 1921 
As corrected 

Net reductions as explained belo^ 

Additions: 

a. Difference in prereting 

1917 income tax £120.62 

Total additions 

reductions: 

b• Dividend peid November 4, 

191?, prorated $1,335.99 


$37,313.40 

36,107.03 

t- 1,206.37 


V 130.62 

$ 1,336. 99 


reductions as above 


1,206 .o7 


Explenation of Sterns. 

_ Chaneed. _ 

a. Difference in prorating corrected 
inc one a nd exc e s s pr of i i l taxes • 

b. Dividend of v20,000.00 paid November 4, 1918,prorated 
cut cf invested capital, after applying thereto the available 
earnings tc date of payrent less tentative tax. 

#3. 

?:ar Profits Credits - 1918 Act 

Adjusted invested capital taxable yearm(Schedul6 2) $56,107.03 


Averepe adjusted prewar capital none 

Aversre net income prefer period none 

1 0 £ of investee capital $3,610.70 

Sfb jption ^3»000»v0 


«er profits credit $6,610.70 


InO • 5115 • 

Coronado Cil and Gas Company, 
vc. .vPpeilant, 

;-.-ncii us inner of internal F.tv«.iiue 


/ • 

% 

} 

) da^e 

> 

/ 


£0. 
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STATEMENT 


In re.* Coronado Oil and Gas Company, 

SCHEDULE 4, 

Computation of Tsx - 1918 rates 

Emesn Profits Tax , 

iie't Income (Schedule 1) 

Invested capital (Schedule 2) 

3,0 of invested capital 
Exemption 


Computation of Tax ^nder 
Section 201, 


$22,413.94 

$36,107.03 

$2,888*56 

3,000.00 

$5,888.56 


Income 

Credit 

Taxable Rate 

Tex 

20 % $ 7,221.41 

$5,888.56 

$1,532.85 30* 

$ 399.86 

3*1e nc 3 15 ,192.53 

• 

15,192.53 65% 

9,875.14 

Total $22,413.94 

War Profits Tex 

Uet Incone (Schedule 

1) 

i 

! 

i 

$22,413.94 

$10,275.00 

Less credit (Schedule 

3) 

6,610.70 


Taxable 8t 80^ 


$15,805.24 j 

$12,642*59 

Less: Excess profits 

tax 

j 

10,275.00 

War profits tax. 

Profits tax computed 

under Section 

j 

301 

2.567.59 

$12,642.59 


Computation of Tax 
Under Section 302, 

Income Rate 

up to ^20,000.00 Credit $3,000.00 Taxable 

$17*000,00 30,£ 

Balance 2,412.94 2,413.94 80% 


Tax 

$5,tOO.00 
1,931.15 


Profits tax under Section 302 


$7,031,15 


No• 5115• 

Coronado Oil and Gas Company, 

▼a. Appellant, 
Commissioner of Inter rial Revenue) 


) ! ,, 

JPage JSoi/b 
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STATEMENT. 


In re: Coronado Oil and Gas Company. 


SCHEDULE # 4 continued. 


Income Tax 


$7,031.15 

Net income taxable year 

Less: 

TJfar profits tax and 
excess•profits tax 

Exemption 

$22,413.94 

7,031.15 

2, 000.00 


Total 

Balance taxable at 12?* 

$ 9,631.15 
113,382.79 


Income tax 


1.605.93 

Total profi + s and income tax 

Previously assessed 


$8,637.08 

238.48 

Deficiency In tax 


$8,398.60 

Year Ended December 

31. 1919. 


• 

SCHEDULE fr 1. 

Net income 



Net income as disclosed by books 
as snown by revenue agent’s 
report dated April 22, 1921 

As ''orrectec 


$14,066.77 

13.500.88 

Net deductions 


$ 565.89 

Deduct Ions: 

a. ' Additional depletion allowable 
Total deductions 

$565.89 

$ 565.89 

Exolanaticn of Items Changed 


a. Depletion allowed by 

revenue agent 

b. DepV^ion allowable 


$ 685.40 

1.251.29 


U 565.89 

depletion is computed for this y©8r on the cost of leases 
capitalized cost of drilling in the amount of $11,584#81, snd 
estimated recoverable reserves at the beginning of the year of 
152,246 barrels, and a production of 17,525 barrels, or a unit 
cost of $.0714• 


Ac. 5115. . ) 

Coronado 6iT and It.a Company, ) 

▼a. Appellant, jPage No. 

CCfflui'oii'c'nur of Internal ReveiiUe) 






! 
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STATSilfiENT. 


In re: Coronado Cil end Gas Company. 

SCHEDULE fr 2. 


Invested Capital 


Invested capital disclosed by 
bocks es shewn by revenue 
agent T s report dated April 21, 
1921 

As corrected 


I 

i 

! 

j 

i 


$'£'6,229 ,61 
59 ,664 .45 


Net additions as explained below 

i 

* i 

Additions: 

• a* Reserve for Federal income 

and excess profits taxes $>6,329.86 

b. Difference in prorating 1918 
Federal income and excess 
profits taxes 104.96 

Total additions 

Net additions as above 

i 

Explanation of Items Changed j 


$ 6,434.52 


S 6,454.82 
$ 6,434.82- 


8. Invested capital has been increased by +he| reserve for 
Federal income end excess profits taxes, as shown! on the adjusted 
balanced sheets prepared by the Revenue Agent. 


b. Difference in proratinr corrected ISIS Federal income and 
excess profits taxes of $8,637.08. 

SCHEDULE # o. 

Computation of*Tsx - 1919 Rates 


Excess Profits Tax 


Net Income, Schedule 1 
Invested capital. Schedule 2 


8 % 


cf invested capital 


$15,500.36 

39,664.45 

3,175.15 


rxus exemption 

Total credit 





$ 6,173.15 

% of 

Capital Income 

Credit 

Taxable 

i 

! 

Rate 

Tax 

20% $7,932.89 

Balance 5,567.99 

$6,173.15 

$1,759.74 

5,567.92 

*0 

as 

$ 351.95 

2,227 .20 

Totals $13,500.88 

$67i7l.i5~ 

$7,527.73 


$ 2,579.15 ; 


I 

! 

i 

! 

No. 5115. ) 
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STATEMENT. 

In re: Coronedo Oil end Gee Company - 


Tex computed under Section 302; 

Net inc ome 
Less: 

Exemption 

Balance subject to tax ©t 20% 
Inc one tag 

Net income taxsble year 
Less: 

Profits tax 
Exemption 

Balance taxable at 10£ 

Income tax 

Total income ana excess profits 
Previously assessed 

Deficiency in tax 


$13,500.88 

3,000.00 

$10,500.88 $2,100.18 

$13,500.88 

2,100.18 

_ 2 , 000.00 

$ 9,400.70 

_ 940.0 7 

tax $3,040.25 

349.83 

$2, 690.42 


In arriving at the above adjustnents your protests and all the 
evidence submitted have been carefully considered. 

The Bureau has ruled that Inasmuch as you acquired your properties 
for stock, bonds and a note, thet you are entitled to set up as 
the value of the assets acquired, the then actual cash vslue ©s of 
the d8te of the transaction. The State appraised your properties 
at $55,800.00 and the selling of them to Mr. Sutton for this figure 
a few days before you acquired them is considered the best evidence 
available as to the value of the assets when acquired by you. 
Therefore, your claim for paid-in surplus is denied. 

Further, inasmuch as it appears that you are the original lessee, 
no paid-in surplus may be allowed with respect to your lease. 

(See page 286, A.K.B. 86, Cumulative Bulletin # 2.) 

You sre also advised that the Bureau has consistently held that 
the income or profits accruing to a lessee derived from the productic 
of oil and gaa from school lands owned by the State of Oklahoma is 
not exempt from Federal Income tax. 


Payment of the deficiency in tax should not be made until a 
bill is received from the Collector of internal Revenue for ycur 
district and remittance should then be made. 


Now, December 9, 1929 , the foregoing petiti 
a true copy. 



record as 


of Tax Appeals. 


No. 5115. | 

Coronado cil and Gaa Company* ) 

vs. Appellant, )?age Nc. 17. 

Commissioner of Internal Revenue) 
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11 Copy. | 

Form NP-2. j 

i 

Treasury Department, Washington.! 

Refer to IT :CA :2558-l-60-D. 

Nov.! 13, 1925. 

1 7 

Coronado Oil and Gas Company, 

Cleveland, Oklahoma. 

Sirs : 

The determination of vour income tax liability for the 

* i 

years 1917, 1918 and 1919, pursuant to an examination of 
your books of account and records, as set fortlj in Bureau 
letter dated December 23,1922, disclosed a deficiency in tax 
aggregating $17,241.78, as shown in the attached statement. 

In accordance with the provisions of Section; 274 of the 
Revenue Act of 1924, you are allowed 60 davs frbm the date 
of mailing of this letter within which to file aik appeal to 
the United States Board of Tax Appeals contesting in whole 
or in part the correctness of this determination. ; 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has appealed and an 
assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement ini respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do! not desire 
to file an appeal, you arc requested to sign the inclosed 
agreement consenting to the assessment of the! deficiency 
and forward it to the Commissioner of Interna^ Revenue, 
Washington, D. C., for the attention of IT :CA :2$58-l-60-D. 
In the event that you acquiesce in a part of the (letermina- 
1 ion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner. 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

\ 

Inclosures: Statements. Agreement—Form A. 

(Here follow pages Nos. 12, 13, 14, 15, 16, 17, 18, and 19.) 
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20 Filed Jan. 28, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 10503. 

Appeal of Coronado Oil & Gas Company, Cleveland, 

Oklahoma. 

Answer. 

Now comes the Commissioner of Internal Revenue, by his 
attorney, A. Gregg, Solicitor of Internal Revenue, and 
for answer to the petition of this taxpayer, admits and 
denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 
2 and 3 of the taxpayer’s petition. 

(2) Denies that the Commissioner erred in disallowing 
$55,800.00, alleged paid in surplus claimed by the taxpayer 
for the purpose of computing invested capital for the years 
1917, 1918 and 1919. 

(3) Denies that the Commissioner erred in allowing de¬ 
preciation on lease equipment based only on a valuation of 
such assets amounting to $55,800.00. 

(4) Denies that the Commissioner erred in including in 
taxable income for the calendar years 1917, 1918 and 1919 
the amounts of $15,949.68, $22,413.94 and $13,500.88, respec¬ 
tively, which amounts represent income of this taxpayer. 

(5) Denies the material allegations of fact contained in 
paragraph 5 of the taxpayer’s petition. 

(6) Denies generally and specifically each and every al¬ 
legation contained in the taxpayer’s petition not hereinbe¬ 
fore admitted, qualified or denied. 

21 Propositions of Law. 

(1) The Commissioner properly excluded from invested 
capital of this taxpayer $55,800.00, alleged by the taxpayer 
to constitute paid in surplus. 

(2) In the case of oil and gas leases, there shall be al¬ 
lowed as deductions in computing net income, a reasonable 
allowance for depletion and for depreciation of improve- 
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exploitation 


ments, according to the peculiar conditions iji each case 
based upon cost, including cost of development, not other¬ 
wise deducted. 

(3) Income derived by a lessee through the 
of oil wells located on school land owned bv the State of 
Oklahoma is subject to the income tax imposed by the 
Revenue Acts of 1917 and 1918. j 

Wherefore it is prayed that this taxpayer’s appeal be 
denied. 

A. W. GREGG), 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: j 

THOMAS M. WILKINS, I 

Special Attorney , Bureau of Internal Revenue. 

\ 

Now, December 9, 1919, the foregoing answer certified 
from the record as a true copy. 

[Seal United States Board of Tax Appeals.]] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals 
Docket No.. 10503. 


Coronado Oil and Gas Company, Cleveland, Oklahoma, 

Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 


Amended Petition. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice (TT :CA-25.|8-l-60 D) 
dated November 13, 1925, and as a basis of its proceeding, 
alleges as follows: 

(1) The petitioner is a corporation, organized and ex¬ 
isting under the provisions of the laws of the State of Okla¬ 
homa, with its principal office at Cleveland, Oklahoma. 
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(2) The notice of deficiency (a copy of which is attached 
and marked Exhibit A) is dated November 13, 1925, the 
date of mailing to the petitioner being unknown. 

(3) The taxes in controversy are income and profits 
taxes for the calendar years 1917, 1918 and 1919 and are 
approximately $18,234.19 as shown below: 

Year. Amount. 

23 1917 

1918 

1919 

Total .$18,234.19 


$6,556.86 

8,637.08 

3,040.25 


(4) The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue erroneously 
included in the taxable net income of the petitioner for the 
calendar years 1917, 1918 and 1919, the amounts of $15,- 
949.69, $22,413.94 and $13,500.88, respectively. The entire 
net income or profit of the petitioner for the calendar years 
1917, 1918 and 1919, which the Commissioner of Internal 
Revenue has determined to be the amounts stated above, 
was the income or profit derived by the petitioner from 
school land owned by the State of Oklahoma and leased bv 
the petitioner from the State of Oklahoma for Oil and Gas 
purposes and as such is exempt from taxation by the United 
States. 

(b) In computing the Invested Capital of the petitioner 
for the calendar years 1917, 1918 and 1919, the Commis¬ 
sioner of Internal Revenue did not include therein the Paid 
In surplus amounting to $58,538.00. This paid in surplus 
is represented by the fair market value of the development 
on an Oil and Gas Lease which amounted to $58,538.00 on 
the date the lease was acquired. This development of the 
value stated above and the physical equipment on this 
lease, the value of which is admitted bv the Commissioner 
of Internal Revenue to be $55,800.00. was acquired by the 
petitioner in exchange for its capital stock of the par value 
of $25,000.00, bonds of the petitioner of the face value of 
$25,000.00 and the note of the petitioner for the amount of 
$5,800.00. 
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( c ) In computing the Invested Capital of tljic petitioner 
for the calendar vear 191S the Commissioner! of Internal 

W I 

Revenue erroneously deducted from the Invented Capital 
of the beginning of the year tlie amount of $3j559.22 as an 
adjustment for the 1917 tax prorated. If the income from 
this source is held to be taxable the correct apiount to be 
deducted is $608.66 or a difference of $2,950,561 

(d) In computing the Invested Capital of tlje petitioner 
for the calendar year 1918, the Commissioner! of Internal 

Revenue erroneouslv deducted from the Invested 

• i 

24 Capital of the beginning of the year the amount of 

$1,336.99 as an adjustment for the amount of a divi¬ 
dend paid November 4, 1918 out of capital proirated. The 
Commissioner of Internal Revenue erroneouslv deducted 
the amount of a tentative tax from the available earnings 
to the date of the dividend payment and applied ony the 
remainder of such earnings to the amount of tfie dividend 
paid. The correct amount to be deducted is $648.05 or a 
difference of $688.94. j 

(e) In computing the Invested Capital of the petitionre 
for the calendar year 1919, the Commissioner jof Internal 
Revenue erroneously deducted from the Invested Capital 
of the beginning of the year the amount of $3,6j50.05 as an 
adjustment for the 1918 taxes prorated. If the income from 
this source is held to be taxable, the correct amount to be 
deducted is $2,612.04 or a difference of $l,038.0l|. 

(/) The amount of tax assessed (and paid) by the peti¬ 
tioner for the calendar vear 1918 is understated bv the 

* i %• 

Commissioner of Internal Revenue in tlie deduction from 
the total tax determined, to arrive at the amount of the de¬ 
ficiency shown in the deficiency notice. The amount of the 
tax paid by the petitioner for the year 1918 was $311.09, no 
part of which has been refunded. The amount j of tax as¬ 
sessed and deducted from the total tax determined as 
shown by the deficiency notice was $238.48, an Understate¬ 
ment of $72.61. j 

(g) The amount of the Federal Income tax fjor the cal¬ 
endar year 1918 which was paid during the yea if 1919 was 
overstated in the Revenue Agent's report in hisj computa¬ 
tion of the net taxable income of the petitioner fjor the cal¬ 
endar vear 1919 bv the amount of $178.50. The Revenue 

. . # i 

Agent disallowed as a deduction the amount of $4S9.59 as 
Federal Income Tax for the year 1918 paid during the 
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year 1919. The total amount of tax paid for the year 191S 
during the year 1919 was $311.09. This overstatement of 
the unallowable deduction resulted in an overstatement of 
the net taxable income for the year 1919 in the Revenue 
Agent’s report. This error in the amount of the taxable 
net income was not corrected by the Commissioner of In- 
ternal Revenue in his determination of the deficiency. 

(h) The amount of depletion allowed as a deduction by 
the Commissioner of Internal Revenue for the calendar 
years 1917, 1918 and 1919 was erroneously computed on the 
basis of the cost of the development of the lease subsequent 
to the acquisition of the same by the petitioner. 
25 The fair market value of the development on the 
lease, amounting to 58,538.00 when acquired, was a 
part of the assets received in exchange for the capital stock, 
bonds and note of tlie petitioner and is subject to depletion. 
No depletion’ on the cost of this development has been 
allowed by the Commissioner of Internal Revenue. The 
amounts of depletion sustained and allowable as a deduc¬ 
tion during the calendar years 1917, 1918 and 1919, as 
shown by a Form “O'* and engineers appraisal report on 
the property operated, exceeds the amounts allowable by 
the Commissioner of Internal Revenue as shown below: 


Amounts 

allowed by Amounts 

Year. Commissioner. sustained. Excess. 

1917 . $659.41 $4,789.68 $4,130.27 

1918 . 764.20 4,394.67 3,630.47 

1919 . 1,251.29 6,169.62 4,918.33 


Totals,. $2,674.90 $15,353.97 $12,679.07 


(5) The facts upon which the petitioner relies, as the 
basis for this proceeding are as follows: 

(a-1) Under the provisions of the Enabling Act 
approved June 16, 1906, upon admission of the State of 
Oklahoma to the Union, Sections 16 and 36 in every town- 
ship in Oklahoma Territory and all idemnity lands there¬ 
tofore selected in lieu thereof were granted to the State of 
Oklahoma for the use and benefit of the common schools. 

(a-2) The Enabling Act further provided that such 
sections 16 and 36 and the lands taken in lieu thereof which 
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were granted for the support of the eommoi^ schools, if 
sold, should he appraised and sold at public sale. The pro¬ 
ceeds were to constitute a permanent school fijmd, interest 
on which only should be expended in support of such 
schools. But said lands might, under such regulations as 
the legislature prescribed, be leased for a period not to ex¬ 
ceed ten rears and such lands should be reserved for school 
purposes only. 

(a-3) However, the above provisions were subject to the 
following limitations: 

2G Where any part of the lands granted by this Act 
to the State of Oklahoma were valuable fpr minerals, 
gas or oil, such lands should not be sold by the said State 
prior to January 1, 1915, but the same might hk leased for 
a period not to exceed five years by the state officers duly 
authorized for that purpose, and all proceeds from leases 
should be covered to the fund to which they should properly 
belong and no transfer or assignment of any lease should be 
valid or confer any right in the assigneee without the con¬ 
sent of the proper authorities in writing. 

(a-4) Section 16, Township 21 North, Range 8 East, 
Pawnee Countv, State of Oklahoma, was included in the 
lands granted to the State of Oklahoma under the provision 
of the Enabling Act as set forth above, and the part of said 
Section 16 included in the lease from the State of Oklahoma 
to the petitioner was still owned and held by the State for 
the use and benefit of the Common Schools during the years 
1917, 1918 and 1919. j 

(a- 5) The lease for oil and gas purposes on the SV> of 
the NW%; SW%, NE%, SVL> of the SE% of Section"* 16, 
Township 21 North, Range 8 East, Pawnee Countjv, State of 
Oklahoma, between the petitioner and the State of Okla¬ 
homa was made in accordance with the terms!, and con¬ 
ditions of the Enabling Act and the Statutes of the State of 
Oklahoma. 

( a-6) The State of Oklahoma through its School Land 
Commissioners employed the petitioner to develop the 
leased premises for oil and gas. The lease specified a 
fixed royalty determined, as the law provided, by the Com¬ 
missioners of the Land Office and stipulated that itlie lessee 
should have and receive the balance of any production as 
compensation for its risk, services and outlay in Connection 
with such development and operations. | 
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(a- 7) The petitioner executed to the State, as required 
by law, a good and sufficient bond for the faithful perform¬ 
ance of such lease. The lease was subject to forfeit- 
27 ure for breach of conditions, and could not be as¬ 
signed or transferred without the consent in writing 
of the Commissioners of the Land Office. 


(a- 8) The total net income or profits of the petitioner for 
the calendar years 1917, 1918 and 1919 was derived from 
the sale or disposition of its share of the oil and gas received 
under its lease on the S. l /> of the N. W. % ; S. W. N. E. 
y 4 , S. Y> of the S. E. 2 /4 of Section 16, Township 21 North, 
Range 8 East, Pawnee County, State of Oklahoma. 

(a-9) The petitioner had not income from any source 
other than the lease on the above described lands during the 
years 1917, 1918 and 1919. 

(a-10) The amount of the net income of the petitioner 
from this lease, as determined by the Commissioner of In- 
ternal Revenue and set forth in his deficiency letter dated 
November 13, 1925, for each of the years in question was 
as follows: 


Year. Amount. 

1917 . $15,949.69 

1918 . 22,413.94 

1919 . 13,500 88 


(Z>-1) For several years prior to January 17, 1914, the 
Southwestern Oil Fields Company held an Oil and Gas 
Lease on certain School lands belonging to the State of 
Oklahoma and described as follows: 

Northeast Quarter, South half of the Northwest Quarter, 
the Southwest quarter and the South half of the Southeast 
quarter, all in Section 16, Township 21 North, Range 8 East 
of the Indian Meridian, containing 4S0 acres. 

This lease was a term lease and was to expire January 17, 
1914. Under the terms of the lease the lessee had the pref¬ 
erence right to release the property at the highest and best 
bid received for the next term of five years. The lease also 
provided that, the physical equipment placed on the lease 
by the lessee and used in the operation thereon should be 
appraised at its fair market value by the State, such ap- 
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praised value to be the sales price of su<fii equipment 
28 to the sucessful bidder in case the lessee failed to 
exercise its preference right to release the property. 
The terms of the lease provided that no expense incurred 
in drilling wells should be considered improvements or in¬ 
cluded in the appraised value thereof. 

(b- 2) At a meeting of the Commissioners of the Land 
Office of the State of Oklahoma on September 18, 1913, 
Frank Orr was selected and designated on behalf of the 
State to appraise the improvements on the above described 
property. 

(b- 3) At a meeting of the said Commissioners of the 
Land Office on December 4, 1913, there was issued a notice 
of receiving bids for leasing the property described in para¬ 
graph (b- 1) for oil and gas purposes. Among Other things 
the notice of receiving bids provided as follows!: 

I 

Said lands to be leased for oil and gas purposes is for 
a term of five years, with the preference right to release 
for an additional period of five years, at a royalty of 50% 
of the total output of all oil and gas from sai|l lands and 
in addition there to such bonus as may be offered. All bids 
must be on forms provided and filed on January 9, 1914 
and each bid must be accompanied by a certified check for 
$3,000.00 as earnest money. Each bidder shall; deposit the 
sum of $55,800.00 in cash or bank draft drawn by some bank 
in the State of Oklahoma, payable to the Commissioners 
of the Land Office of the State of Oklahoma for the improve¬ 
ments located on said land and now used in connection with 
the oil and gas wells being operated by the Southwestern 
Oil Fields Company, said improvements having been ap¬ 
praised and the value of same having been fixed in the above 
amount. Said sum of money so deposited by th^ successful 
bidder to be paid over to said Southwestern Oil Fields Com- 
panv in the event it elects not to exercise its preference 
right. ! 

(fr-4) In addition to the provisions set forth in the notice 
of receiving bids, the rules and regulations of the Commis¬ 
sioners of the Land Office provided as follows: 

The highest responsible bidder will be required to give 
bond for the faithful performance of his contract and to 


2—5115a 
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develop the lands sufficiently to extract all the oil and gas 
thereunder with the least possible delay. 


29 (&-5) On January 9, 1914, Geo. W. Sutton, acting 

for himself and three other individuals, namely, J. B. 
Myers, R. L. Lunsford and John R. Williams, all of Cleve¬ 
land, Oklahoma, filed a bid with the Commissioners of the 
Land Office for the lease for oil and gas purposes on the 
land described in paragraph b -1 above. This bid was filed 
in answer to the notice of receiving bids mentioned above 
and offered to pay the royalty of 50% of all the oil and gas 
recovered with no bonus. 


( b-6 ) On the same day the Southwestern Oil Fields Com¬ 
pany filed a bid with the Commissioners of the Land Office 
for the lease for oil and gas purposes on this same land 


offering to pay a royalty of 12%% of all the oil and gas 
recovered together with a cash bonus of $15,000.00. No 


other bids were filed. 


(b- 7) After considering the two bids received, at the 
meeting of the Commissioners of the Land Office held Jan¬ 
uary 12, 1914, ,it was moved and seconded that Geo. W. 
Sutton be declared the highest responsible bidder and that 
his bid be declared the highest and best bid received and 
that he be awarded a lease upon the above described land 
provided that if the Southwestern Oil Fields Company in 
the exercise of its preference right takes the lease at the 
high bid so received, then in that event a lease be awarded 
to said company for a second period of five years. The 
motion prevailed. 

(b-8) At the meeting of the Commissioners of the Land 
Office held January 19, 1914, the Secretary reported that 
the Southwestern Oil Fields Company, in the exercise of 
their preference right, elected not to take a lease on the 
above described lands for the second period of five years 
upon the award recently made to Geo. W. Sutton. There¬ 
upon, after possession of the lease and equipment had been 
delivered to Mr. Sutton, the amount of $55,800.00 deposited 
by him was paid over to the said Southwestern Oil Field 
Company. The Chairman and Secretary were authorized 
and directed to enter into a lease contract with Geo. W. 


Sutton for a term of five vears and that his bond be fixed 
at $10,000.00, same to be a surety bond. 
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(b- 9) At the meeting referred to in paragraph ( b-S) 
above, after the officers had been directed to ehter into the 
lease contract with him, the said Geo. W. Sutton requested 
that the lease awarded to him on the! NE%, S% 
30 of NW%, SW% and SM> of SE% be bade to the 
Coronado Oil and Gas Company. After proper ac¬ 
tion this request was granted. 

(5-10) On January 20,1914, Geo. W. Sutton, J. B. Myers, 
and George Reynolds, all of Cleveland, Oklahoma, prepared 
and signed the Articles of Incorporation of tl^e Coronado 
Oil & Gas Company. This document was forwarded to the 
Secretary of State of Oklahoma and received by his office 
on January 21, 1914. On the same date the charter of the 
said Coronado Oil & Gas Company was issued. 1 

(5-11) On or about February 2,1914, the total authorized 
capital stock of the Coronado Oil & Gas Company, consist¬ 
ing of 250 shares, par value $100.00 each. Bonds of the par 
value of $25,000.00 and a note for the amount pf $5,800.00 
were issued by the corporation in full payment fpr the lease, 
the development on same and the equipment j taken over 
from the Southwestern Oil Fields Company. 

(5-12) The fair market value of the capital stock of the 
Coronado Oil and Gas Company at the time it j was issued 
amounted to $83,538.00, which amount was determined as 
follows: 


1. Fair market value of the equipment on the 

lease at the time same was acquired by 
the corporation amounting to . 

2. Fair market value of the development on 

the lease at the time same was acquired 
by the corporation amounting to. 


$55,800.00 


58,538.00 


Total . 

3. Deduct fair market value of bonds and note 
issued in part payment for assets. 

Fair market value of Capital 
Stock Issued . 


$114,338.00 
j 30,800.00 

$83,538.00 


(5-13) By a resolution passed by the Commissioners of 
the Land Office at a meeting held February 24, 1916, the 
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expense of drilling wells on school lands was recognized as 
an additional value received by the successful bidder for a 
lease previously operated, and for this reason amended the 
rules and regulations, providing for an appraisal of the 
improvements on the lease, to include in the appraised value 
of such improvements, a fair, just and reasonable compen¬ 
sation for the cost and expense of drilling each well then 
producing oil or gas in paying quantities and of each in- 
completed well on the lease at the time of such ap- 
31 praisal. 

(fr-14) On January 17, 1017 the petitioner and the 
Commissioners of the Land Office entered into a supplemen¬ 
tal agreement relative to the Oil and Gas Lease on the land 
described in paragraph (fr-1) above. This supplemental 
agreement provided that the royalty rate on all wells drilled 
on this property by the petitioner subsequent to this agree¬ 
ment should be 12 1 />% of all the oil and gas produced there¬ 
from instead of the 50% called for in the original lease. 

(c-1) The Revenue Agent ’s Report dated April 22, 1921, 
covering an examination of the books and records of the 
petitioner for the calendar years 1917, 1918 and 1919, on 
which the Commissioner of Internal Revenue bases his 
determination, shows the total tax assessable for the year 

1917 to be the amount of $6,733.96. In adjusting the In¬ 
vested Capital for the calendar year 1918, this amount was 
prorated for 200 days giving the adjusted average ol 
$3,689.84. In schedule 2 for the year 1918 of the statement 
attached to the deficiency notice the Commissioner of In¬ 
ternal Revenue increased the Invested Capital for the year 

1918 as shown by the Revenue Agent’s Report by the 
amount of $130.62 with the explanation of “Difference in 
prorating 1917 income tax.” This leaves the net amount 
deducted in the deficiency notice for 1917 taxes prorated 
amount to $3,559.22. 

(c- 2) If it is held that the income from this source is 
taxable then the correct amount of total tax. assessable for 
the year 1917 is $1,110.81 which amount prorated for 200 
days gives $608.66 for the adjusted average to be deducted 
from the Invested Capital as of the beginning of the year 
1918. 

(d- 1) In computing the Invested Capital for the calendar 
year 1918 the Commissioner of Internal Revenue deducted 
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from the invested capital as shown by the Revenue Agent’s 
Report the amount of $1,336.99 with the explanation “Divi¬ 
dend paid November 4, 1918’ prorated.” A further expla¬ 
nation of this item was made in the 60 day! letter which 
is as follows: 

! 

“Dividend of $20,000.00 paid November 4,1918, prorated 
out of invested capital, after applying thereto the avail¬ 
able earnings to date of payment less tentative tax.” 


32 (^-2) The correct amount to be deducted from 

the invested capital as of the beginning of the year 
for the dividend paid November 4, 1918 in excess of earn¬ 
ings available on that date is $648.05. 

(d- 3) The deduction of the amount of the tentative tax 
from the earning available for distribution is pnwarranted 
under the law. 

(e-1) The Revenue Agent’s Report, referred to in para¬ 
graph (c-l) above, shows the total tax assessable for the 
year 1918 to be the amount of $8,885.44. In adjusting the 
invested capital for the year 1919, this amount was pro¬ 
rated 15414 days giving the adjusted average of $3,755.01. 
In schedule 2 for the year 1919 of the statement attached 
to the deficiency notice, the Commissioner of Internal Reve¬ 
nue increased the invested capital for the year 1919 as 
shown by the said Revenue Agent’s Report byj the amount 
of $104.96 with the explanation of “Difference in prorating 
1918 Federal income and excess profits taxes”. This leaves 
the net amount deducted in the deficiency notice for 1918 
taxes prorated amount to $3,650.55. j 

(e-2) If it is held that this income is taxable, then the 
correct amount of the total tax assessable for the year 1918 
is $6,180.85, which amount prorated for 15414 days gives 
$2,612.04 for the adjusted average to be deducted from the 
invested capital as of the beginning of the year 1919. 

(/-1) On or about March 15, 1919, the petitioner filed a 
tentative return for the calendar year 1918 and paid 
$311.09, being one-fourth of the estimated tax shown there¬ 
on, thereby securing an extension of time within which to 
file the completed return for the year 1918. Op or before 
the final date of such extension, the petitioner filed its com¬ 
pleted return for the calendar year 1918, the tax assessed 
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thereon amounting to $238.48, making an overpayment of 
$72.61 for the year 1918. 

(/-2) As shown by the records of the office of the col¬ 
lector of Internal Revenue for the District of Oklahoma the 
excess item of $72.61 was reported for refund on Form 751 
for the month of March, 1921. (See Page 116 of March 
751.) Item was disallowed on Form 751 and has never been 
refunded. 

(g- 1) On page 13 of the Revenue Agent’s Report re¬ 
ferred to in paragraph (c-1) above, in the reconciliation of 
Net Book Profit with Taxable net Income-year 1919, the 
amount of $489.59 is shown as U. S. Income Tax paid. 
33 Also on page 12 of the said Revenue Agent’s Report 
in the computation of the additional tax liability for 
the year 1918, this amount of $489.59 is shown as the 
amount of tax previously paid for that year. This is an 
overstatement of the tax paid for the year 1918 by the 
amount of $178.50 as the amount of tax paid for the year 

1918 was $311.09 as stated in paragraph (/-1) above. This 
overstatement of an unallowable deduction in the compu¬ 
tation of net taxable income for the year 1919 results in 
an overstatement of the income claimed to be taxable by 
the amount of $178.50. 

(7/-1) The amount of depletion allowed by the Commis¬ 
sioner of Internal Revenue for the years 1917, 1918 and 

1919 was computed on the cost of the additional develop¬ 
ment placed on this property by the petitioner after its 
acquisition of same in January 1914. 

(h- 2) There were 17 producing wells on this property 
when acquired by the petitioner, the fair market value of 
which wells amounted to $58,538.00 when acquired as set 
forth herein under paragraphs (5-1) to (5-14) inclusive. 

(h- 3) This fair market value amounting to $58,538.00 is 
subject to depletion and the depletion computed on this 
basis is an allowable deduction from gross income for the 
years 1917, 1918 and 1919. 

(h- 4) The amount of depletion sustained and allowable 
as a deduction as shown by the Form O and Engineer’s ap¬ 
praisal report on this property is as follows: 


I 

I 
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Year. Amount. 

1917 .;.. $4,789.68 

1918 .! .. 4,394.67 

1919 .|.. 6,169.62 


Total 


$15,353.97 


i 

34 (6) Wherefore the petitioner prays :j 

(a) That a copy of this amended petition be 
served upon the respondent and that he be required to ap¬ 
pear and make answer hereto. 

(h) That the Board determine that the indome received 
by the petitioner, during the calendar year l£)17, 1918 and 
1919, from school lands owned by the State of Oklahoma 
and leased for oil and gas purposes is exempt from taxa¬ 
tion by the United States. j 

(c) That the Board determine that the fair market value 
of the assets received by the petitioner in exchange for its 
capital stock exceeded the par value of said capital stock 
by the amount of $58,538.00 and that this excess value con¬ 
stituted a paid in surplus. 

(<7) That the Board determine that this paid in surplus 
amounting to $58,538.00 should be included ip the compu¬ 
tation of the invested capital of the petitioner for the cal¬ 
endar years 1917, 1918 and 1919. j 

( e) That the Board determine that, if the income re¬ 
ceived by the petitioner during the year 1917 jis held to be 
taxable, the correct amount of the 1917 tax prorated to be 
deducted from the invested capital as of the beginning of 
the year 1918 is the amount of $608.66. j 

(/) That the Board determine that the amount of a ten¬ 
tative tax should not be deducted from the eafnings avail¬ 
able for distribution on the date of the dividend payment. 

(g) That the Board determine that the amount of the 
dividend paid from capital on November 4, 1018 prorated 
for the remainder of the calendar year 1918,1 amounts to 
$648.05. 

(h) That the Board determine that, if the income re¬ 
ceived by the petitioner during the year 1918 is held to be 
taxable, the correct amount of the 1918 tax prprated to be 
deducted from invested capital as of the beginning of the 
year 1919 is the amount of $2,612.04. 


r 
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(i) That the Board determine that the amount of Fed¬ 
eral income and profits tax for the year 1918 paid by the 
petitioner during the year 1919 was $311.09 and that no 
part of this amount has been refunded to the peti- 
35 tioner. 

( j ) That the Board determine that the petitioner 
is entitled to credit for tax previously paid amounting to 
$311.09 to be applied against the correct tax liability for 
the year 1918 as finally determined. 

(k) That the Board determine that the amount of deple¬ 
tion sustained and allowable as a deduction from gross in¬ 
come for the calendar years 1917, 1918 and 1919 should be 
computed on the basis of the fair market value of the de¬ 
velopment on the lease when acquired plus cost of addi¬ 
tional development placed thereon by the petitioner plus 
amount of bonus paid for lease for second period. 

( l ) That the Board determine that the amount of deple¬ 
tion sustained and allowable as a deduction from gross 
income for the calendar years 1917, 1918 and 1919 to be the 
amounts shown below or such other amounts as the facts 
may warrant: 


Year. Amount. 

1917 . 4,789.68 

1918 . 4,394.67 

1919 . 6,169.62 


Total. $15,353.97 

(m) For such other and further relief as the nature of 
the case may require. 

HUBERT L. BOLEN, 

Counsel for Petitioner, 621 Tradesman’s Nat’l 

Bank Building , Oklahoma City, Okla. 

36 State of Oklahoma, 

Oklahoma County, ss: 

R. L. Lunsford, being duly sworn, says that he is the 
President of the Coronado Oil and Gas Company, of Cleve¬ 
land, Oklahoma, and as such is duly authorized to verify 
the foregoing petition; that he has read the said petition, or 
had the same read to him, and is familiar with statements 
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therein contained, and that the facts therein stated are 
true, except such facts as are stated to be upon information 
and belief, and those facts he believes to be true. 

R. L. LUNSFORD, 

President, Coronado Oil & Gas 
Company, Cleveland, Oklahoma. 

I 

Sworn to before me this 14th day of December, 1926. 

{ 

[Seal of J. E. McCracken, Notarv Public, jPawnee Co., 

Okla.] 

J. E. McCRACKEN, 

Notary Public . 

i 

i 

My commission expires June 11th, 1930. 

37 Copy. j 

i 

Treasury Department. ; 


IT :CA :2558-l-60-D. 


Coronado Oil & Gas Company, 
Cleveland, Oklahoma. 

Sirs: 


November 13,1925. 


i 


The determination of your income tax liability for the 
years 1917, 1918 and 1919, pursuant to an examination of 
your books of account and records, as set forth in Bureau 
letter dated December 23, 1922, disclosed a deficiency in 
tax aggregating $17,241.78, as shown in the attached state¬ 
ment. i 

j 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed 
and an assessment in accordance with the final decision on 


I 

i 

I 


i 
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such appeal has been made, no claim in abatement in re¬ 
spect of any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CA:2558-l-60-D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

D. H.‘ BLAIR, 

Commissioner, 
By C. R. NASH, 
Assistant to the Commissioner . 

Inclosures: Statements, Agreement—Form A. 

Exhibit A. 

(Here follow pages Nos. 38, 39, 40, 41, 42, 43, 44, and 45.) 
46 United States Board of Tax Appeals. 

Docket No., 10503. 

Coronado Oil & Gas Co., Petitioner, 


vs. 


Commissioner of Internal 


Eeven ue, Respondent. 


Answer to Amended Petition. 


(Excerpt from Transcript of Hearing Feb. 3, 1927.) 


Mr. Dwight H. Green: If your Honor pleases, this case 
does not stand at issue at the present time. The situation 
is this: An amended petition has been filed by the peti¬ 
tioner and no answer has ever been entered by the Com¬ 
missioner and I ask leave at this time to enter a general 
denial for the Commissioner to the allegations of fact set 
forth in the amended petition. 

Mr. Green: I take it there is no objection to that? 


i 


statement - 


IT : OA -2.'>c8 -1 - 50-D. 


i 

Jjn j>: Ccrorrdo Oil & Gsa Company# 
Cleveland, O.rlrbOBS • 


Y'*?rs rjce mined 


teflcierioy lr Tsx 


1917 {vcc iver expires 
12-51-26) 

1913 l^fjver expires 
12-51-25) 

1919 (m- ivf*" expires 
12-51-2 f.) 

Tctel 


$6,152J76 

I 

8,398.60 

I 

2,690.42 
$17,241.78 


YEAR ENDED DECEMBER 31,1917 . 
Schedule #1. 


Set Income 


fret Income s*t> disclosed by books 
k s shewn, by » debt’s report as*ted 
April 22, 1922• 

As oorvectec 

fcet deduct ions 

Decuetiers: 

e. Ado it ion* 1 depletion 

allowable >‘260.07 

Tctsl deductions 
Net deductions &s above 


$ 16 , 209.76 

15 , 949,69 

260.07 


260.07 

260.07 


EXPlAtfATlOW Of ITEkS CBANUEC. 


/l • Depletion * llov.ee by revenue epent 
b. Depletion f 11'-ruble 


599.54 

659.41 


Additional oepleticn allowable $ 260.07 

I 

Depletion is computed for this year on tre espitellxsd cost 
cl crilllr.j. lr. the exeunt cf $5,127.27, enc estimated recoverable 
reserves et bepirnlni: cf the year of 224,630 barrels# end s pro¬ 
duction of 28,896 barrels, cr 8 unit coat cf $.02282. 
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In re: Corensco OH enci ues Comp*ny. 


Sch edul e $2 . 

Invested GSCitel. 

1 ■■■ ■■ * ■ « ■ « . 

Invested capital Disclosed by 
books, ^r©nt*s report d*tcd 
p pr11 22,152* 

As corrected 

hot riecuct icr i, >s •••x elr> t r. t d bo 2 c? 

Reductlcna : 

Earned surplus reduced by 

cper* t In/a del ic it, * s shown 

by rdjx r*.tod balunee 'sheet $142.56 

Total reductions ss ebcve 


$25,142.56 

25,000.00 

$ 142.56 


$ 142.56 


SCHEDULE #5 

Computet ion of Tex, 1927 / ct • 

Excess Jrrof its Tex 


Corpcrr-t ion: 

Ret in care fsxs hie yet-r, l Schedule 1) 

2*et inccce subject tc excess profits rex 
Invested capital,(Schedule 2) 


$15 ,94S.62 
15,94 2.69 
25,000.00 


Variable deduction, 8# 
Sperr if ic ex v*a»pt icr 


$ 2 , 000.00 

5 , 000.00 


Total deduction $5,000.00 



In ccire 

i 

Dedu r tlen a Uslr nc e 

te 


Tex 

15 m 

$5,750.00 

$5,750.00 

20# 


• 

S£ 

1,260.00 

1.260.00 

Ijc^/ 


- 

5~ 

1,250.00 

$1,250.00 

55 

* 

$ 

457.50 

8% 

2,000.00 

2,000.00 

45% 


900.00 

8c lsnce 

7,699.59 

7,699.69 

60% 


4,619.51 

Totals 

$ 15,949.09 

S5,000.00 



5,957.51 
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In re: Corcnedo Oil tnc Gas Company, 


SCHEDULE 


Coui^utst lor of Tax, 1917 


L’Ct® 1 "Idjc • 


Taxable net Inc one 
(Schedule 1) 

reduet: 

Excess profits tax 
(Schedule i/o) 

Tex®hie bt 2% 

Tcxo ble a t, 4% 

Total t®x llsbillty 
Previously assessed 

Deficiency ir» t®x 


4* 15,949*69 


$ 9,999.38 
3 9,999.38 


$5,957.31 

199.85 

399.70 

$6,556.66 

404.10 

$6,152.76 


year Ended dec etcher 31,1918 

SCHEDULE *1. 


Het Trcc-ae 

Net income as disclosed by books, 

®s shown by revenue event’s report 
acted /‘fril 22,3.921 
ha corrected 

Net deductions 

Deduct lens: 

*• Additional depleticn allowable 
Total deductions 


501.40 


*22,715.34 

22,413.94 

t 301.40 


301.40 


Explanation of Items . 

c • Depleticn Piloted by revenue opent 
b. repletion allowable 

t odit lone 1 depletion allowable 


462.80 

76 4.20 

301.40 


„ ^fiieticn^ia computed ..for cn t*e capitalised coat of 

drilling in the amount of $4,467.96 as t. r tho beginning cf fee year 

and estimated recoverable reserves at the beginning of the year 
195,734 barrela, and a production of 33,488 berrelsi cr a unit cost 
of tSSt $.02282. Bxbi It ± 
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3b re : Coronado Cil and Gas Company* 

SCHEDULE y 2 . 

i 

INVESTED CAfITAL . 

Investad capital diacloaec by 

bccke, ts abcan by event’s report 
dated April 22*1921 
As corrected 

Net reduct lens as explained below 
Add it Iona: 

a* Difference in prorating 

1917 Income tax $ ISO.62 

Total seditions 

Deductions: 

b. Dividend ps Id November 4, 

1916* prorated $1,336.99 

Total reductions 

Net reductions as above 


$57,313.40 

36,107.03 

$ 1,206.37 


$ 130.62 


$ 1,206.37 


Explanation of Items 
Changed _ 


a. Difference in prorating corrected 
income and excess profits taxes 

b. Dividend of *20,000.00 paid November 4,1918, prorated 
out of invested capital, after applying thereto the 
available earnings to date of payment less tentative tax. 


SCHETl' LS 3. 


ftAK & Or ITS CBED 1918 Aet. 

Adjusted Investec capital tsxeble year (schedule 2) 
Average adjusted peeper capital 
Aver® go net income prewar period 

10£ of invested capital 
iSxempt ion 

War profits credit 


$36,207.03 

none 

none 

$ 3,610.70 
3,000.00 

$ 6,610.70 
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to res Coronado Oil end Ges Company* 

SCHEDULE #4. 


C cm put a t icn cf Tax - 1918 rat os 


EXCESS PROFITS TfiX 


Net Income (schedule 1) 
Invested capital (Schedule 2) 

8% cf Invested capital 
Exer.pt icr. 


Computation of T*x Under 
Section 201 


$ 22 * 412*94 

26 , 107*09 

2 , 880*26 

5 * 000*00 

6 2 * 888*26 


Income 


Credit Taxable 


20; $ 7,221,41 $-5*888.26 $ 1,222*82 

Be tree 12*192.52 - 12,192.25 


Rate Tax 


20 * 2 599*86 

9 , 875*14 


Tots 1 


$ 22 , 412.94 


610 , 276*00 


W ar >ref its Tfrx 

Lot I-cere (Sebecule 1) 
Less credit (Schedule 2) 

Taxable °t SO? 

Less: Excess prefits tax 
War profits tax 


$22,415*94 

6,610.70 

$12,805*24 


Profits tax computed under Section 201 


$ 22 , 642*29 

10 , 276.00 

2 , 567*29 

$ 12 , 642*59 


Computation of Tax 
Under Sec' ion 502 . 

Income 

up to *20,000.00 Credit i2,000.00 'texafcle 

$17,000.00 

Bel*nee 2,413*94 2,415*94 

Profit? tax under Section 202 


Rate 

3Q£ 

80* 


5 , 100*00 

1 , 951*16 
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7n re: Coronado Oil end Ges Comoeny. 


SCHEDULE t 4. 


£7*031*15 


Income Trx 

Ket Income 
Loss: 

*er profits tax end 
excess profits tax 
Exemption 
Totel 

Selene© taxable at 12* 


422,413.94 


7,031.15 

2 , 000.00 

£13,352.*79 


Inecaae tax 


1,605.93 


Total profits end income tax 
Previously assessed 


48,637*08 

238.48 


Deficiency in tax 


48,398*60 


Year Haded December 51,1919 

iiCTit:TKL& yl. 

Het Ir.ccre 

Set income fit disclosed by books 
as shcs»r by revenue epent’s 

report dated April 22,1921 414,066*77 

As corrected 13,500*88 

Set deductions £ 565*89. 

Deductions: 

a* Add It ions 1 depletion allowable 4 565.89 

Totel deduct lone 6 565*89 


Explanation of Items y hsnged 
a* Deplatlon allowed by 

revenue agent £ 685*40 

b. Depletion allowable 1,251.2 9 

$ 565.89 


Depletion Is computed for this year on tbe cost of lea tea 
capitalised coat j 


eat lm* ted recovera 
of .162,24 
ur 




of drilling in the amount of 611,584.81. and 
ole raaerves at tbe beginning oi the 7 ©ar 
* and a production of 17,525 berrela, or a 
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In r«: Corcnaco Oil end Oae Company* 

SCHEDULE U 2 * 

Invested Cepltsl 

Invested espitsl disclosed by 
boo Ira © 6 shewn by revenue 
epent'e report dated *pril 21# 

1921 

A* corrected 

Net odcitions ss explained below 
Add It lone: 

a , Reserve lor Federal income 
end excess profits taxes 
b* Difference in prorating 1918 
Pecere 1 income end excess 
profits taxes 


list additions as above 


i 


$33 ,229.61 
39*664*48 

8 6,434*82 


$6 *329*66 

| 

1Q<*96 

* gfjg4*a 

f 6,434*88 


Explanation of Item dhsngsd j 

e. Invested capital has been Increased by tbe reserve for 
Peoerel Income end excess profits tsxes, »i shown ion the adjusted 
belmee sheets prepered by the revenue agent* 

b. Difference In prorating corrected 1918 Federal Income end 
excess profits texts of $8,637*08 


SCDhPUIfl 

Computetlcn of Tex - 1919 Rates * 


Excess Profits i*x 


Net income. Schedule 1 
Invested cepltsl, Schedule 2 

&% of invested capital 
Plus exemption 


Total credit 

4 

ep lte 1 Income 


813,300 *88 

39,664*48 

* !:S8:S 

8 6,173*18 


% of 

ci 


Cred it 


Taxable Re te 


20% $7,932.89 $6,173*15 81,769*74 20* 351*98 

Balance 5,567*69 - 5,567*99 40% 2,227*20 

Totals $13,500*68 $6,173.15 $7,327*73 82,679*18 

| 
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Tex computed under Section >302.? 

Fet income 
Less: 

Exemption 

3*1*nee subject tc tax «t 205,. 

Irtccne Tex 

Fet Interne taxable year 
less: 

brefits tax 

Except!cn 

Balance taxable at 10;$ 

Income tax 

Tote 1 Ir.ccm* and excess ^refits lex 
Previously assessed 

Deficiency in tax 


$13,500*88 
3,000.00 

510,500.88 $2,100*18 


$13,500.88 

2,100.18 

2,000.00 

$ 9,400*70 

940*07 

$3,040,25 

349*83 

$2,690*42 


In arriving at tbc a’ceve adjustment* your protests end all tbe 
evidence submitted Have beer, carefully considered. 

Tt-.e IJurceu be* rulea tb*t Inasmuch" as you acquired your prop¬ 
erties for stock, bond* and a note, that you are entitled to set 
up t? tfct va.lueScf the assets acquired, the ten actual cash vela# 
9s of the cate of tfce transaction. Tbe Utate appraised ycur prop¬ 
erties at <> 55 , 800.00 anc the selling of them to Mr. Sutton for 
this f isiurc * few days before you tequired them la considered the 
be8t evicence ava liable as to the value of the assets when ccquiri 
by you. Therefore, your claim for paid-in surplus is denied* 


Further, 
lessee, nc 
(See page 2 


, inasmuch as it appears that you are tbe original 
paid-in surplus laay be allowed with respect to your lea 
A.R.H. 86, Cumulative Bulletin #2*)' 

You are also advised that tbe Bureau has consistently held the 
tbe income or profits accruing tc a leasee derived from the pro¬ 
duction of oil and gas from school lends owned by the State of 
Oklahoma is not exempt from Federal Income tax* 

Payment of the deficiency in- tax should not be made until a 
bill is received from the Collector of Internal Revenue for your 
district er<? remittance should then be made tc him* 
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i 

Mr. Bolen: None whatever. 

Mr. Green: Very well. The Commissionerfs answer by 
way of general denial will be treated as having been made 
in the record. 

Now, December 9, 1929, the foregoing answer to amend¬ 
ed petition certified from the record as a true! copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

i 

Clerk U. S. Board of Taw Appeals. 

i 

i 

47 A true copy. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

| 

United States Board of Tax Appeals. 

I 

Docket No., 10503. | 

I 

Coronado Oil & Gas Co., Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Promulgated January 14, 1929. j 

Income — Lease — Exemption. — Government Instrumental¬ 
ity. —Petitioner’s income derived from! the sale of 
oil and gas produced by it from school lands owned 
by the State of Oklahoma and leased by petitioner 
for oil and gas purposes. Held , not exempt from 
Federal income and profits taxes as, under the facts 
proven, petitioner is not shown to be j such an in¬ 
strumentality of the State of Oklahoma in its per¬ 
formance of a governmental function,j that a tax 
upon its income constitutes an interference with the 
exercise by that State of a sovereign power. 

Invested Capital. —Upon the evidence, held, petitioner is 
entitled to include in invested capital $58,538 as a 
paid-in surplus, and further, that it is entitled to 
depletion upon that additional capital asset. 

Id. — IIeld r that respondent erred in reducing invested capi¬ 
tal bv a tentative tax. 









28 


CORONADO OIL AND GAS COMPANY VS. 


T. P. Gore, Esq., Hubert L. Bolen, Esq., D. A. Richard¬ 
son, Esq., and S. W. Hayes, Esq., for the petitioner. 

Dwight IF. Green, Esq., and Maxwell E. McDowell, Esq., 
for the respondent. 

In this proceeding the petitioner seeks a redetermina¬ 
tion of its income and excess-profits taxes for the calendar 
years 1917, 1918, and 1919, for which years the respondent 
has determined deficiencies in the following amounts: $6,- 
556.86, $8,637.08, and $3,040.25, respectively, making a to¬ 
tal deficiency of $18,234.19. 

48 The petitioner alleges that respondent erred (1) 
in determining that its entire net income for the cal¬ 
endar years under consideration was not exempt from Fed¬ 
eral income and profits taxes, such income having been de¬ 
rived from the production and sale of oil and gas from 
school land owned bv the State of Oklahoma and leased 
by petitioner for oil and gas purposes; and, further, if 
its income bg subject to Federal taxation, that respondent 
erred (2) in not including in invested capital for the said 
years the amount of $58,538 as a paid-in surplus; (3) in 
computing the amount of depletion, allowable as a deduc¬ 
tion, upon the basis of cost of development of the lease 
subsequent to the acquisition of the same by the petitioner, 
it being alleged that the fair market value of the develop¬ 
ment on the lease, amounting to $58,538 when acquired by 
the petitioner, was a part of the assets received and is 
subject to depletion; (4) in reducing the petitioner's in¬ 
vested capital in each of said years by the amount of in¬ 
come and excess profits taxes payable within the taxable 
years upon the income of preceding taxable years; and 
(5) in reducing invested capital at the beginning of the 
year 1918 on account of a tentative tax computed and de¬ 
ducted from available earnings to date of dividend pay¬ 
ment in that vear. 

Findings of Fact. 


The petitioner is a corporation organized under tiie laws 
of the State of Oklahoma, with its principal office in Cleve¬ 
land in that State, for the purpose of leasing, holding and 
operating oil, gas, coal, and other mineral lands and to en¬ 
gage in any line of business connected therewith. 
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The petitioner’s entire income is derived fgom the sale 
of oil and gas produced by it from certain! school land 
owned by the State of Oklahoma and duly lpased to pe¬ 
titioner. i 


49 As a preliminary to the admission of pklahoma to 

statehood an Act of Congress was passed enabling 
the people of Oklahoma to form a constitution, etc., which 
was approved June 16, 1906. Ch. 3335, Vol. 34, Part 1, U. 
S. Stat. p. 267. | 

The Enabling Act contains the following provisions: 


Sec. 3, Par. 5. That provisions shall be made for the 
establishment and maintenance of a system of public 
schools which shall be open to all the children of said 
State * * \ 

Sec. 7. That upon the admission of the State into the 
Union, sections numbered sixteen and thirty-six, in every 
township in Oklahoma territory, and all indemnity lands 
heretofore selected in lieu thereof, are hereby granted 
to the State for the use and benefit of tile common 
schools * * \ | 

Sec. 8. * * * (Grant of other lands for uniyersitv, cer¬ 
tain educational institutions and public institutions and 
buildings.) j 

Where any part of the lands granted by tliisj Act to the 
State of Oklahoma are valuable for minerals, gas and oil, 
such lands shall not be sold by the said Stajte prior to 
January first, nineteen hundred and fifteen; blit the same 


may be leased for periods not exceeding five ybars by the 
State officers duly authorized for that purpose^ such leas¬ 
ing to be made by public competition after not less than 
thirty days advertisement in the manner to be prescribed 
by law, and all such leasing shall be done under sealed 
bids and awarded to the ingiiest responsible bidder. The 
leasing shall require and the advertisement shall specify 
in each case a fixed royalty to be paid by thej successful 
bidder, in addition to any bonus offered for thej lease, and 
all proceeds from leases shall be covered into the fund to 
which they shall properly belong, and no transfer or as¬ 
signment of anv lease shall be valid or confer! anv right 
in the assignee without the consent of the propel’ State au¬ 
thorities in writing: Provided, however, That agricultural 
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lessees in possession of such lands shall be reimbursed 
by the mining lessees for all damage done to said agri¬ 
cultural lessees’ interest therein bv reason of such mining 
operations. The Legislature of the State may prescribe 
additional legislation governing such leases not in con¬ 
flict herewith. 

Sec. 9. That said sections sixteen and thirty-six, and 
lands taken iij lieu thereof, herein granted for the support 
of the public schools, if sold, may be appraised and sold 
at public sale * * * the proceeds to constitute a perma¬ 

nent school fund, the interest of which only shall be ex¬ 
pended in the support of such schools. But said lands may, 
under such regulations as the Legislature may prescribe, 
be leased for periods not to exceed ten years; * * *. 

50 The State of Oklahoma accepted the terms and 
the conditions of the Enabling Act. The Constitu¬ 
tion of Oklahoma, Art. 11, Sec. 1, reads as follows: 

The State hereby accepts all grants of land and dona¬ 
tions of money made by the United States under the pro¬ 
visions of the Enabling Act, and any other Acts of Con¬ 
gress, for the uses and purposes and upon the conditions, 
and under the limitations for which the same are granted 
or donated; and the faith of the State is hereby pledged 
to preserve such lands and moneys and all money derived 
from the sale of any of said lands as a sacred trust, and 
to keep the same for the uses and purposes for which they 
are granted. 

Article VI, Sec. 32 provides as follows: 

The Governor, Secretary of State, State Auditor, Su¬ 
perintendent of Public Instruction, and the President of 
the Board of Agriculture, shall constitute the Commission¬ 
ers of Land Office, who shall have charge of the sale, rental, 
disposing, and managing of the school lands and other 
public lands of the State, and of the funds and proceeds 
derived therefrom, under rules and regulations prescribed 
by the Legislature. 

The Legislature of the State of Oklahoma enacted a 
law authorizing and providing for the disposition, by sale 
and lease, of the state public lands in conformity with the 
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provisions of the Enabling Act, together with other regu¬ 
lations pertaining thereto, and also, authorizing the Com¬ 
missioners of the Land Office to adopt and! promulgate 
rules and regulations for carrying into effect the provi¬ 
sions of the Act. I 

t 

On December 4, 1913, pursuant to a resolution adopted 
by the Commissioners of the Land Office of Oklahoma, 
notice was given that the Commissioners of tlie| Land Office 
would receive on the 9th day of January, 1914, bids for 
releasing for oil and gas purposes certain described public 
lands belonging to the State of Oklahoma. The said notice 
stated that the lease would be for a term ofj five years, 
with privilege to release for an additional five years 
51 as prescribed by law and regulation; that each bid¬ 
der should deposit the sum of $55,800, the appraised 
value of the equipment placed upon said land and used by 
the Southwestern Oil Fields Company; that the said lands 
contained fifteen producing wells; and that the total oil 
production from said land from January 1 tq November 
1, 1913, was 81,138 barrels, or an average of S;113 barrels 
per month for ten months. The said notice alsq contained 
other information, which is included in the following no¬ 
tice sent out bv the Commissioners of the Land! Office: 


Rules and Regulations for Leasing Public Lands for Oil 

and Gas Purposes. j 

i 

Bids to be received on the following described lands: 

N. E. i/ 4 and S. V> of N. W. %, and S. W. % and S. % 
of S. E. 3 /i, all in Section 16, Twp. 21 N., Range 8 E., In¬ 
dian Meridian, containing 480 acres. 

Rule 1. All bids must be on forms furnished by the 
Commissioners of the Land Office, and must b<j filed with 
the Secretarv, at four o’clock P. M. } 011 the 9th day of Janu- 
ary, 1914, to be opened immediately thereafter.! 

Rule 2. All bidders will be required to deposit a cer¬ 
tified check or bank draft on some bank withinjthe State, 
for the sum of Three Thousand Dollars ($3,000), payable 
to the Commissioners of the Land Office to l)e held as 
earnest money as outlined in the advertisement.! 

Rule 3. The highest responsible bidder will be required 
to give bond, to be approved by the Commissioners of the 
Land Office for the faithful performance of liis contract, 


I 
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and to develop the lands sufficiently to extract all the oil 
and gas thereunder with the least possible delay. 

Rule 4. The royalty shall be fifty per centum (50%) of 

the total output of oil and gas from said lands, and all 

bonuses must be offered in addition to the fixed rovaltv. 

* •/ 

Should bonus be offered in cash, the same must be paid 
to the Commissioners at the time of the execution of the 
lease, and if in oil, the bidder must offer a definite and 
specific percentage of the gross production in addition to 
the fixed royalty of fifty per centum (50%) above 
52 set out. 

Rule 5. All producing wells that are now or may 
hereafter be drilled on adjoining properties to be offset by 
corresponding wells on the lands to be leased under these 
rules. 

Rule 6. Certified copies of pipe line runs, and all sales 
and shipments to be furnished monthly, or on demand. 

Rule 7. Accurate and reliable information concerning 
wells and their operation and management to be furnished 
on demand to the Commissioners of the Land Office, or any 
one authorized to act for them. 

Rule 8. The lease to conform to and be interpreted and 
construed bv the laws of the State of Oklahoma, and the 

v 7 

rules of the Commissioners of the Land Office. 

Rule 9. The Southwestern Oil Fields Company, a cor¬ 
poration, by virtue of its lease heretofore held upon said 
lands, under the law, is entitled to the preference right to 
re-lease said lands at the maximum rate of rentals, royal¬ 
ties and bonuses that may be obtained therefor, said pref¬ 
erence right to take at the highest and best bid to be ex¬ 
ercised within five (5) days after the award by the Com¬ 
missioners of the Land Office. 

(Signed) LEE CRUCE, 

Governor and Chairman. 

Attest * 

(Signed) JNO. R. WILLIAMS, 

Secretary. 

Under the rules of the Commissioners of the Land Office 
governing bids received the lease on the above described 
land was awarded to G. W. Sutton, who deposited with his 
bid the amount of $55,800 to be paid to the former lessees 
for the physical equipment located thereon and used in 
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connection with the operation of the fifteen producing* wells 
thereon. The amount of $55,800 was the fair market value 
of the physical equipment as appraised by Frank Orr, duly 
appointed by the Commissioners on September 13, 1913, 
to appraise such equipment, and was accepted; by the prior 
lessees as full compensation at the time of tlie surrender 
of their prior lease. That amount did not; include any 
value for the development of the leaded property 

53 consisting* of the drilling* of seventeenj wells. 

Under the rules and regulations of jtlie Commis¬ 
sioners governing* the bidding for oil and gps leases on 
state school lands and the awarding of such leases which 
were in effect at the time this lease was awarded, there 
was no provision for appraising the^ost of I drilling* the 
producing wells on leases to be advertised for re-leasing 
and including such appraised value in the amount to be 
paid by the successful bidder to the preceding lessee. 

The reproduction cost of the producing wells, having* an 
aggregate depth of 29,269 feet at the date of acquisition, 
was $2 per foot, or $58,538, and the estimated amount of 
oil to be produced from these wells over a five-year period 
or the duration of the lease was 76,000 barrels of oil for 
the lessee’s 50 per cent share during the five years. The 
prevailing price of oil at the date of acquisition of the lease 
was $1.03 per barrel, representing an expected gross re¬ 
turn of $78,280 and a present net worth to the lcjssee of $58,- 
710 after deducting lifting* cost and deferment in the 
amount of 25 per cent. j 

At the time that G. W. Sutton’s successful j bid was ac¬ 
cepted on January 19, 1914, by the Commissioners of the 
Land Office, the petitioner was not in existence. At the 
request of G. W. Sutton, the Commissioners of the Land 
Office voted that the lease awarded to Sutton be issued to 

i 

the Coronado Oil & Gas Company, whose charter was is¬ 
sued on January 21, 1914. The lease was duly executed, 
naming petitioner as lessee and being effective! from Janu¬ 
ary 17, 1914. G. W. Sutton and his associates, jin exchange 
for their rights in the lease and the physical equip- 

54 ment on the land, received from the petitioner its 
note for $5,800, bonds of the petitioner in the amount 

of $25,000, and 250 shares of the petitioner’s stock, par 

3—5115a I 
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value $100 each. The lease entered into by the Commis¬ 
sioners of the Land Office and the petitioner reads as fol¬ 
lows : 

This indenture of lease, made and entered into in du¬ 
plicate on this the 17th day of January, 1914, by and be¬ 
tween the Commissioners of the Land Office of the State 
of Oklahoma, hereinafter styled the lessors, parties of the 
first part, and Coronado Oil & Gas Company, hereinafter 
styled the lessee, party of the second part, 

Witnesseth: That under and in pursuance of the con¬ 
stitution and laws of the State of Oklahoma, the said 
lessors, for and; in consideration of the royalty, covenants 
and stipulations and conditions herein expressed and here¬ 
by agreed to be paid, observed and performed by the said 
lessee, its successors and assigns, do hereby lease and let 
unto the said lessee and its successors and assigns for a 
term of five (5) years from and after the date hereof all 
oil deposits and natural gas in or under the following de¬ 
scribed tract of land lying in the County of Pawnee, in 
the State of Oklahoma, to-wit: 

The South Half of the Northwest Quarter, the South¬ 
west quarter, the Northeast quarter and the South half 
of the Southeast quarter of Section Sixteen (16), Town¬ 
ship Twenty-one (21) North, Range Eight (S) East I. M. 

Which said lands are public lands belonging to the State, 
and were by the said Commissioners of the Land Office de- 
dared to be valuable for oil and gas purposes, and the 
said oil and gas deposits therein contained were by the 
said Commissioners of the Land Office segregated from 
the surface use and interest therein, with the right to pros¬ 
pect for, extract, pipe, store, refine and remove such oil 
and natural gas,, with the right to use and keep so much 
of the said surface of said premises as may be necessary 
to prospect for, extract, pipe, store, refine and remove such 
oil and natural gas, including still further the right to use 
a sufficient amount of such oil and natural gas as fuel, light 
and power so far as may be necessary to the prosecution 
of said operations, and with the further right to use any 
water on said premises that may be necessary to carry 
on said operations, in consideration whereof the lessee 
hereby agrees to pay a royalty of fifty (50%) per centum 
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of all Hie oil and gas produced and sold fropa the fifteen 
wells now in operation upon the said premises, and to op¬ 
erate the same to their full capacity, and no^ to abandon 
or plug any well now upon the said lpnds without 
of) written consent of the Commissioners : of the Land 
Office first obtained in writing. 

All oil and gas due to the State under this contract shall 
be delivered by the lessee herein or his assign^ free of cost 
to the State into pipe lines, tanks, or cars, dr settled for 
before removing the same from the premises if sold in any 
other way. Certified copies of gauge tickets, sales, and 
shipments to be furnished at the request of the Commis¬ 
sioners or any one authorized to act for them; gas to be 


metered on the premises under high pressure 


unless some 


other method of gauging and measuring same shall be 
hereafter agreed upon in writing. 

The lessee further covenants and agrees to exercise dili¬ 
gence in the sinking of wells for oil and gas purposes on 
the lands covered by this lease, and to drill a sufficient num¬ 
ber of wells on said premises to offset each aiijl every well 
drilled upon adjoining premises, and the sajid lessee is 
hereby required and binds itself to develop said premises 
as is required by the laws of the State of Oklahoma and 
the rules and regulations adopted by the Commissioners 
of the Land Office. 

Whenever any well shall hereafter be drilled adjoining 
said premises and such well shall produce oil or gas in 
paying quantities, then within fifteen days thereafter the 
lessee herein shall begin the drilling of offset wells as above 
provided and development of oil and gas on such land 
herein shall be sufficient to extract all oil and gas there¬ 
from with the least possible delay. 

The said lessee shall operate the leased premises for 
oil and gas to as full an extent as individual an^l corporate 
premises are being operated within the generalj oil and gas 
field where such lands are located, and the failure to do so 
shall forfeit this lease to the State, and thereupon the Com¬ 
missioners of the Land Office shall be entitled jto take im¬ 
mediate possession of said lands and all improvements 
thereon. Accurate and reliable information concerning all 
wells and their operation and management to bp furnished 
on demand of the Commissioners of the Land Office. The 
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said party of the second part further agrees to carry on 
operations in a workmanlike manner to the fullest pos¬ 
sible extent; to commit no avoidable waste on the said 
land, and to suffer no avoidable waste to be committed 
upon the portion of its occupancy or use; to take good care 
of the same, and to promptly surrender and return the 
premises upon the termination of this lease. 

The tools, boilers, power houses, lines, pumping and drill¬ 
ing outfits, tanks, engines and machinery (and easing of 
all dry and exhausted wells) shall remain the property 
of the party of the second part, and may be removed by 
them at any time before or at the expiration of this 
lease. 

56 The casing, derricks, boilers, power houses, power 
plants, lines, tanks, tubing, rods, pumping and drill¬ 
ing outfits, engines and machinery, tools and all other ap¬ 
pliances necessary to be used in the operation of any pro¬ 
ducing well on the lease, shall be appraised six months 
prior to the expiration of this lease contract, in order to 
ascertain the fair and reasonable value thereof by ap¬ 
praisers, one to be appointed by the Commissioners of the 
Land Office, and one by the lessee herein named or its as¬ 
signee holding said lease at the time, and if said appraisers 
be unable to agree upon the fair and reasonable value of all 
such property of the lessee or its assigns on said premises 
the two appraisers so appointed shall have the right and 
authority to appoint a third person, and the appraisement 
of a majority of said three appraisers shall be binding 
upon both parties hereto. It being expressly understood 
that the actual ^ale value of the materials and improve¬ 
ments mentioned at the time of appraisement shall alone 
be considered and no expense incurred in drilling, except 
materials permanently used in the operation of the well, 
shall be considered as improvements. 

In advertising said land for re-lease for a second term of 
five years, the appraised value of said property of the 
lessee on the lease shall be stated in said advertisement, 
and any bidder other than the lessee herein named or its 
assignee shall be required to deposit the appraised value 
thereof with the Commissioners of the Land Office at the 
time the bid for the second term of five years is made, and 


! 
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if the lessee herein named or its assignee dobs not succeed 
in leasing said premises for a second period! of five years, 
then in that event said amount shall be paid over to the 
lessee herein named or its assignee, provided, however, 
that all royalties, rentals, charges and claims have been 
paid; that it will not permit any nuisance to be maintained 
on the premises under its contral; that it will not use such 
premises for any other purpose than those sauthorized in 
this lease. Said second party further obligates itself and 
agrees not to plug, abandon or pull the casing from any 
well, productive or otherwise, without first ! securing the 
written consent of the first party, or its duly authorized 
agent, and it is further mutually agreed that h violation of 
this provision shall work a forfeiture of thi^ lease at the 
option of the first party, and that before abandoning any 
well under said written consent it will securely plug the 
same so as to effectually shut off all water above and below 
the oil bearing horizons according to law. 

And the said party of the second part further covenants 
and agrees that it will keep an accurate account of all oil 
and gas mining operations, showing the sales, 1 , prices, dates 
of purchase, and the whole amount of oil and gas mined and 
removed; and all sums due as royalties shall! be a lien on 
all implements, tools, movable machinery and hll other per¬ 
sonal chattels used in said prospecting and mining opera¬ 
tions and upon all the unsold oil obtained from the 
57 land herein leased as security for thd payment of 
said royalty. 

And it is mutually understood and agreed | that this in¬ 
denture of lease shall in all respects be subject to the rules 
and regulations heretofore or that may hereafter be law¬ 
fully prescribed and not in conflict with the lawful terms of 
this lease by said Commissioners relative to! oil and gas 
leases of public lands, and that this lease or i any interest 
therein shall not be sublet, assigned or transferred without 
the consent of the Commissioners of the Larid Office first 
obtained in writing. And it is further mutually understood 
and agreed that this lease is not executed to or in the inter¬ 
est of any pipe line or transportation company, or any com¬ 
pany allied to or confederated therewith or afiy subsidiary 
company thereof, nor any other company, corpjoration, per- 
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son or association under the control of either or all of them, 
nor to any stockholder, officer, director, agent, representa¬ 
tive or employee, acting singly or as a firm, or corporation 
of such companies or either of them, and that should the 
second party or its assigns violate any of the covenants, 
stipulations or provisions of this lease, or any of the regu¬ 
lations, or fail for a period of sixty days to pay the stipu¬ 
lated royalties provided herein, then the Commissioners, 
after ten days’ notice to the parties hereto, shall have the 
right to avoid this indenture of lease and cancel the same. 

If the lessee makes reasonable and bona fide efforts to 
find and produce oil in paying quantities as herein required 
of it, and such effort is unsuccessful, it may at any time 
thereafter surrender and wholly terminate this lease upon 
the full payment and performance of all its then accrued 
and payable obligations hereunder. 

It is agreed that for any refinery of crude oil and its 
products and by-products owned and controlled by the 
State of Oklahoma the State shall have the preference right 
to purchase and receive the output from said premises at 
the market prices therefor; providing that the lessee may 
sell the said output to any firm, corporation or person what¬ 
soever until notice in writing from the Commissioners of 
the Land Office has been served upon the lessee that the 
State of Oklahoma is ready to take such oil or gas or either 
of them. 

The lessee, its successors or assigns, shall have the pref¬ 
erence right to re-lease said premises for a second term of 
five years at the expiration of this lease, at the maximum 
rate of rentals, royalties and bonuses that may be obtained 
therefor at the time of such renewal. Said maxi- 
58 mum rate shall be determined bv such reasonable 

V 

and lawful regulations as are now or may hereafter 
be prescribed by the Commissioners of the Land Office or 
other person or persons authorized thereto by the State 
of Oklahoma. 

The term 44 Commissioners of the Land Office of the 
State” as used in this lease shall include any board, per¬ 
son, or persons who are or mav hereafter be authorized bv 
law to act in behalf of the State in the matters relating to 
the leasing of the public lands of the State of Oklahoma for 
oil and gas purposes. 
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It is further agreed and understood that the approval of 

this lease bv the Commissioners shall be of no force nor 
•/ 

effect unless the party of the second part furnish a bond 
in the sum of Ten Thousand Dollars ($10,000.00) to the 
satisfaction of said Commissioners, in accordance with the 
regulations of said Commissioners, which shall be deposited 
and remain on hie in the office of the Commissioners of the 
Land Office of Oklahoma. ■ 

And it is agreed that the lessee shall, at | the expiration 
of each quarter after the premises produce oil and gas, or 
either of them, make and file with said Commissioners a 
production report showing the full amount jof the produc¬ 
tion of oil and gas, or either of them, for tho quarter prior 
to the said report, and whenever said production reports, 
computed together or singly vary from the sales report, the 
lessee, upon the proper showing and proof j shall be given 
credit on the production report or reports for the amount 
of shrinkage. 

The said lessee binds and obligates itself jto do and per¬ 
form all of the conditions imposed on it by law and this 
lease and obligates itself to protect the Statb of Oklahoma 
from all damage, loss, charges, and claims of every kind or 
nature, by reason of a failure to comply in whole or in part 
with the terms of this lease, and in the event that lessee 
fails, neglects or refuses to comply with thq terms of this 
lease as herein imposed, this lease and all rights and privi¬ 
leges inuring to the benefit of the said lessee may be for¬ 
feited and cancelled, and the said Commissioners for and 
on behalf of the State ot* Oklahoma shall be [entitled to re¬ 
cover from the lessee’s bondsmen all rents, royalties, 
charges, and claims of every kind and nature flue and owing 
and accruing and arising out of and by reason of this lease. 

In Witness Whereof, the said parties have hereunto sub¬ 
scribed their signatures, the day and yeflr first above 
written. 

59 THE COMMISSIONERS OP 

THE LAND OFFICE OF 
THE STATE OF OKLA¬ 
HOMA, 

(Signed) By LEE CRUCE, j 

Governor of the State of Oklahoma 
and Chairman of said Commissioners . 


(Signed) 


i 
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Attest i 

[seal.] JOHN R. WILLIAMS, 

Secretary. 


CORONADO OIL AND GAS 
COMPANY, 

(Signed) By G. W. SUTTON, 

President . 


Attest: 

GEORGE REYNOLDS. 


Under date of January 17, 1917, the Commissioners of 
the Land Office and the petitioner entered into a supple¬ 
mental agreement permitting petitioner to drill additional 
wells and to pay a royalty of 12^ per cent on oil and gas 
produced from such additional wells, but in nowise affect¬ 
ing the 50 per cent royalty on the oil from wells already 
drilled and producing. The primary purpose of that sup¬ 
plemental agreement was to enable petitioner to drill off¬ 
set wells to prevent drainage of oil from the leased school 
land. 

Upon the expiration of petitioner’s lease in January, 
1919, the lands covered by said lease were duly advertised 
for re-lease subject to the preference right of petitioner. 
At that time the regulation governing the determination of 
the sum to be paid the prior lessee by the succeeding lessee, 
had been changed so that the appraisal of property to be 
surrendered by the prior lessee included not only the fair 
value of the physical equipment on the land, but also 
60 the fair value of the improvements, namely, the 
drilled and producing wells. On March 18, 1919, the 
Commissioners of the Land Office received all bids and 
awarded the lease to petitioner, effective as of the date of 
the expiration of its prior lease in January, 1919. The 
lease reads as follows: 

This indenture of lease, made and entered into in dupli¬ 
cate, on this Jan. day of 17th A. D., 1919, by and between 
The Commissioners of the Land Office of the State of 
Oklahoma, acting for and in behalf of the State of Okla¬ 
homa, parties of the first part, hereinafter designated as 
lessor, and Coronado Oil & Gas Company, of Cleveland, 
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Oklahoma, party of the second part, hereinafter designated 
as lessee, under and in pursuance of the provisions of the 
Consitution and Laws of the State of Oklahoma, relating 
to the segregation of the oil and gas deposits: and the leas¬ 
ing thereof on school and other public landsj belonging to 
the State of Oklahoma, witnesseth: 

1. The lessor, for and in consideration of Four Hundred 
& Eighty No/100 ($480.00) Dollars, the receipt whereof is 
hereby acknowledged, and of the royalties, covenants, 
stipulations and conditions hereinafter contained and 
hereby agreed to be paid, observed and performed by the 
lessee, and his lawful assigns, does hereby demise, grant, 
lease and let unto the lessee for the term of five years from 
the date hereof, and as long thereafter as oil or gas or 
either of them is produced in paying quantities, all the oil 
deposits and natural gas in or under the following described 
tract of land lying and being within the County of Pawnee, 
in the State of Oklahoma, to-wit: j 


Northeast (N.E.14) Quarter; South-half of Northwest 
(N.W. Vi) Quarter, South-half (S. V 2 ) of the Southeast 
(S.E. Vi) Quarter and the Southwest (S.W. VV) Quarter of 
Section Sixteen (16) Township Twenty-one! (21) North 
Range Eight (8) E. I. M. j 

and containing 480 acres, more or less, with the exclusive 
right to prospect for, extract, pipe, store and remove oil 
and natural gas, and to occupy and use so much only of the 
surface of said land as may reasonably be pecessarv to 
carry on the work of prospecting for, extracting, piping, 
storing and removing such oil and natural gab. Also the 
right to obtain from wells or other sources on said land by 
means of pipe lines or otherwise, a sufficient supply of 
water to carry on said operations, except the private wells 
or ponds of the surface owner or lessee, and also the right 
to use, free of cost, oil and natural gas as fuel so far as 
necessary to the development and operation of said prop¬ 
erty. | 

61 2. The lessee hereby agrees to deliver jor cause to 

be delivered to The Commissioners of thejLand Office 
of the State of Oklahoma, or their successors^ a royalty, 
of one-eighth part of the oil or gas produced from the 
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leased premises or iu lieu thereof pay to the State the 
market value of said royalty interest, as the Commissioners 
may elect. All oil and gas due to the State under this con¬ 
tract, shall be delivered by the lessee herein, free of cost, 
into pipe lines, tanks or cars, or settled or paid for before 
removing same from the premises if handled in any other 
way. The lessee shall furnish to the lessor certified copies 
of gauge tickets, sales, shipments and amount of gross pro¬ 
duction, at their office in Oklahoma Citv. (las to be 
metered on the premises under high pressure, unless some 
other method of gauging and metering same shall be here¬ 
after agreed .upon by the parties hereto in writing. 

3. The lessee shall exercise diligence in sinking wells 
for oil and natural gas on the land covered bv this lease, 
and shall drill a sufficient number of wells to offset the 
wells upon adjoining contiguous premises, said offset wells 
to be commenced within ten days after completion of any 
producing well upon such adjoining contiguous premises, 
unless a different time is prescribed by notice in writing 
from the lessor, and be prosecuted diligently and continu¬ 
ously until completed; and the said lessee shall operate the 
leased premises for oil and gas to same extent as individual 
and corporate premises are being operated within the gen- 
er;d oil and gas fields where such land is located, and failure 
to faithfully comply with this provision shall be cause for 
forfeiture of this lease to tlie State. 

At least one well producing oil or gas in paying quantities 
shall be drilled and completed within one year from the 
date hereof, or failing so to do the lessee shall pay to the 
lessor for each whole year the completion of such well is 
delaved, for not to exceed five vears from the date hereof, 
in addition to the other consideration named herein, a rental 
of One ($1.00) Dollar per acre, payable annually, in ad¬ 
vance, and if the lessee shall fail to drill at least one such 
well within any such yearly period, and shall fail to sur¬ 
render this lease on or before the end of anv such vear dur- 

• • 

ing which the completion of such well is delaved, such failure 
shall be taken as conclusively evidencing the election and 
covenant of the lessee lo pay the rental of One ($1.00) Dol¬ 
lar per acre for such year, and thereupon the lessee shall be 
absolutely obligated to pay such rental. The failure of 
the lessee to pay such rental before the expiration of fifteen 
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(15) days after it becomes due at the end of any yearly 
period during which a well has not been completed as herein 
provided shall be a violation of one of the material and sub¬ 
stantial terms and conditions of this lease, and be cause 
for cancellation thereof, but such cancellation shall not in 
any wise operate to release or relieve the lessee from the 
covenants and obligations to pay such rental or any other 
accrued obligation. It being understood that the comple¬ 
tion of one well producing oil or gas in paying quan- 
62 titles during the life of this lease, shafl relieve the 
lessee of all future liability for said $^.00 per acre 
hereunder, but the lessee shall nevertheless j remain obli¬ 
gated to drill an offset, or necessary offsets, and other wells 
necessary to the proper development and operation of said 
lease as herein otherwise provided; and provided further 
that unless a producing well of oil or gas is completed on 
the above described premises within five yeats from date 
hereof this lease shall be void. 

4. The lessee shall carry on the development, and opera¬ 
tion in a workmanlike manner; commit no waste on said 
land, and suffer none to be committed upon the portion in 
his occupancy or use; taken, good care of th^ same, and 
promptly surrender and return the premises upon the 
termination of this lease to the lessor, or to whomsoever 
shall be lawfully entitled thereto, unavoidable casualty only 
excepted. 

All tools, derricks, boilers, boiler houses,; pipe lines, 
pumping and drilling outfits, tanks, engines and machinery, 
and the casing of all dry or exhausted wells, shall remain 
the property of the lessee, and may be removed at any time 
prior to or at the termination of the lease by forfeiture or 
otherwise; and the lessee shall not permit any! nuisance to 
be maintained on the premises; and shall not use said prem¬ 
ises for any purposes than those authorized in the lease; 
and before abandoning any well, shall securqly plug the 
same so as to effectually shut off all water from the oil 
bearing stratum, or in the manner required by! the laws of 
the State of Oklahoma. 

5. The lessee shall keep an accurate account of all oil 
and gas mining operations, including a log qf each well 
drilled, duly sworn to by the contractor or driller, which 
shall be filed with the Secretary to The Commissioners of 
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the Land Office within tliirtv days after said well is com- 
pleted. Accurate and reliable information concerning all 
wells and their operation and management shall be 
furnished to The Commissioners of the Land Office or their 
representatives upon demand. The said lessee shall also 
keep an accurate account showing the sales, prices, dates, 
purchases, and the whole amount of oil and gas mined or 
removed, and all sums due as royalties shall be a lien on the 
implements,, tools and movable machinery or personal chat¬ 
tels used in operating said property, and also upon all the 
unsold oil and gas obtained from the land herein leased as 
security for the payment of said royalties. 

6. The lessee shall be liable to the surface owner or sur¬ 
face lessee for all damages or loss accruing to the surface 
interests in said land, and to all crops and improvements 
thereupon and appurtenances and hereditaments thereunto 
belonging by reason of the oil or gas mining operations 
hereunder, and in the event the amount of such damage can 
not be agreed upon by the lessee hereof and such surface 
owner or lessee, then the amount of such damage shall be 

determined as is or may be provided by law. The 
63 lessee hereof further agrees to pay all such damages 

within ten davs after the amount thereof is deter- 
mined, and the amount of such damages may be recovered 
from the lessee hereof and his sureties upon the bond given 
to secure the faithful performance of this lease. 

7. This lease shall be subject to the Constitution and laws 
of the State of Oklahoma and the rules and regulations 
of The Commissioners of the Land Office now or hereafter 
in force relative to such leases; all of which are made a 
part and condition of this lease: Provided, That no regu¬ 
lations made after the execution of this lease affecting 
either the length of the term hereof, the rate of royalty, or 
payment hereunder or the assignment hereof, shall operate 
to affect Ihe terms and conditions of this lease. 


8. No transfer or assignment of this lease or any part 
thereof, shall be valid, or convey any right in the assignee 
without the consent in writing of The Commissioners of the 
Land Office; and such assignee shall furnish a bond to the 
satisfaction of The Commissioners of the Land Office, con¬ 
ditioned for the faithful performance of the Covenants and 
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conditions of this lease, and pay an assignment fee of Five 
Dollars. 

9. Before this lease shall be in force and effect the lessee 
shall give a good and sufficient bond in the sum of Two 
Thousand & No/100 ($2,000.00) Dollars, to be approved 
by the Commissioners of the Land Office, for the faithful 
performance of this lease. 

10. Upon the violation of any of the substantial terms 
or conditions of this lease, The Commissioners of the Land 
Office shall have the right at any time after hearing upon 
ten days’ notice, given by registered mail to the last known 
address of such lessee, or by posting notice in writing in a 
conspicuous place upon the said premises, specifying the 
terms or conditions violated, to declare this lease null and 
void; and the said Commissioners for and on behalf of the 
State of Oklahoma, shall be entitled to recover from the 
Lessee’s bondsmen, all rents, royalties, charges^ claims of 
every kind and nature due and owing and accruing and 
arising* out of and by reason of this lease, on failure to com¬ 
ply with the provisions thereof, and the lessoijs shall be 
entitled and authorized to take immediate possession of the 
land. 


11. It is further agreed that for anv refinerv of crude 
oil and its products and by-products, owned and'Controlled 
by the State of Oklahoma, the State shall have tihe prefer¬ 
ence right to purchase and receive the output from said 
premises at the market price thereof; Provided^ that this 
clause shall not prevent the lessee from selling fhe output 
of said leases to any person, firm or corporation whatsoever 
until notice in writing from The Commissioners of the Land 
Office shall be served on the lessee that the State is ready 
to take such oil and gas or either of them, and all sales 
of oil and gas or either of them under this proviso shall be 
valid and binding. 

^ i 

64 12. The lessee may at any time hereafter surren¬ 

der and wholly terminate this lease upon payment of 
the rentals and other liabilities then accrued and! due here¬ 


under, and may exercise such right by filing a foijmal relin¬ 
quishment and release of the said lease with the Secretary 
to the Commissioners of the Land Office: Provided, that if 
such lease has been recorded, by causing the release thereof 
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to be tiled and recorded in the proper recording office, and 
upon a compliance with these requirements such lessee shall 
thereby be relieved from liability for rental thereafter ac¬ 
cruing. 

13. The surface owner or lessee of the said premises 
shall have gas free of cost from any well on said premises 
for domestic, use thereon by making his own connection 
with the well. 

In witness whereof the parties hereunto subscribed their 
signatures on the day and year first above written. 

THE COMMISSIONERS OF 
THE LAND OFFICE OF 
THE STATE OF OKLA¬ 
HOMA, 

(Signed) By J. B. A. ROBERTSON, 

Governor and Chairman. 

Attest: 

(Signed) A. S. J. SHAW, 

Secretary to the Commissioners 
of the Land Office. 

CORONADO OIL & GAS 
COMPANY, 

Lessee. 

(Signed) By R. L. LUNSFORD, 

President. 

Attest: 

(Signed) J. B. MYERS, Treas. 

Petitioner’s only source of income during the years 
under consideration was from the sale of oil and gas pro¬ 
duced from the lands leased as aforesaid and respondent 
determined such income to be taxable. 

Respondent excluded from petitioner’s invested capital 
the amount of $58,538, which petitioner claims should be 
included therein as a paid-in surplus representing the value 
of the improvements and producing wells on the leased 
lands at the date of acquisition and respondent also ex¬ 
cluded the said amount from the basis upon which he com¬ 
puted the allowed deductions for depletion. 

65 In computing petitioner’s invested capital for the 
year 1918, respondent reduced the same by the 
amount of $1,336.99 on account of a dividend of $20,000 
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paid November 4, 1918, prorated out of invested capital 
after applying* thereto the available earnings j to date of 
payment less tentative lax. 

Opinion. 

Trussell: The taxes here involved are for the calendar 
years 1917, 1918 and 1919, and the deficiencies appealed 
from have been determined under the Reveniie Acts of 
1916, 1917 and 1918. By section 10 of the first mentioned 
act, which is carried into the two subsequent acts, a tax is 
imposed upon the net income of “every corporation, joint 
stock company or association, or insurance copapany, or¬ 
ganized in the United States, no matter how created or or¬ 
ganized,” with the exception of corporations operated for 
certain specified purposes, which need not be here detailed, 
as it is not claimed that petitioner falls within one of these 
excepted classes. j 

it is not questioned that petitioner is a private domestic 
corporation, created and operated for the personal and 
private gain of its individual stockholders, and that the 
property from which the income in question was derived, 
consisting of a lease of oil lands and physical assets repre¬ 
sented by the operating equipment on those lands, belonged 
to it, and represented the personal investment oj‘ its stock¬ 
holders. It will thus be seen that petitioner is subject to 
tax upon its income unless entitled to some exemption, and 
that such exemption, if it exists, is not granted tyy the tax¬ 
ing statute. 

Petitioner claims that its income during the taxable years 
in question is exempt from Federal taxation for the 
66 reason that it was all derived from the sale; of oil and 
gas produced from public school lands leased from 
the State of Oklahoma; that by its lease of such lands from 
the State, it became the instrumentality through jwhich the 
latter derived part of is public school fund and that to tax 
its income is to burden the State in the performance of its 
governmental function of maintaining public schools. In 
approaching the question we must bear in mind that exemp¬ 
tion from tax is never presumed, but, on the other hand, the 
presumption is in favor of the taxing power and t|)e burden 
is upon the claimant to establish clearly and beyond doubt 
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its right to exemption. It is well recognized that “taxation 
is the rule and exemption the exception.’’ Cooley on Taxa¬ 
tion, Vol. 1, p. 356. 

The mere fact that the property of the State of Oklahoma 
is exempt from Federal taxation does not grant such im¬ 
munity to a lessee of that property as it is well recognized 
that the right to use property is distinct from the fee and 
that a tax upon the interest of the lessee is not a tax upon 
that of the lessor. In Heiner v. Colonial Trust Co., 275 
U. S. 232, the court held the lessee of tax-exempt Indian 
lands liable to Federal income tax upon the ground that 
the exemption of the lessor by Congress could not be pre¬ 
sumed to extend to those doing business with him. 

In Jetton v. University of the South, 208 U. S. 489, there 
was involved the right of the State to lay a tax upon the 
interest of a lessee in property belonging to a lessor who 
was specifically exempted from taxation by statute, it being 
claimed that the tax violated the legislative contract of the 
statute as it lessened to that extent the value of the lease¬ 
hold interest to the lessor and thus indirectly burdened him 
with the tax. In denying exemption to taxation to the 
lessee the court said : 

67 As long as different interests may exist in the 
same land, we think it plain that an exemption 
granted to the owner of the land in fee does not extend to 
an exemption from taxation of an interest in the same land, 
granted by an owner of the fee to another person as a 
lessee for a term of years. The two interests are totally 
distinct, and the exemption of the one from taxation plainly 
does not thereby exempt the other. 

In Elder v. Wood, 208 U. S. 226, the right of the State of 
Colorado to tax a mining claim belonging to an individual 
was questioned, the fee in the land upon which the claim 
was located being in the United States. The court in sus¬ 
taining the right to tax held that the property taxed was 
“the right of possession of the land for mining purposes,” 
which belonged to the individual, saying: 

Such an interest from early times has been held to be 
property, distinct from the land itself, vendible, inheritable 
and taxable. 
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Thai the State may not impose a tax whiqh interferes 
with the free exercise by the Federal Government of the 
powers granted it by the Constitution, and that a privilege 
or occupation tax upon an instrumentality whicji represents 
in its creation or use a direct exercise of such powers, is an 
interference therewith, can not be questioned, j 

In McCullough v. Maryland, 4 Wheat. 316, the right of 
the State was denied to impose a privilege or occupation 
tax upon the Bank of the United States, a corporation cre¬ 
ated by Congress, upon the ground that Congress possessed 
the power to create such a corporation and the grant of such 
power by the Constitution implied such immunity as neces¬ 
sary to maintain the free exercise thereof and (accordingly 
the taxation by the State of the thing created, tile corporate 
body, was an interference with the exercise of such power. 
Following this decision the courts in many decisions have 
affirmed and applied this rule. 0shorn] v. Bank, 9 
68 Wheat. 738; Weston v. City Council of (Charleston, 
2 Pet. 449; Dobbins v. The Commissioners of Erie 
County, 16 Pet. 436; Van Allen v. Assessors, 3| Wall. 573; 
Bradley v. People, 4 Wall. 459; National Bank v. Common¬ 
wealth, 9 Wall. 353; Van Brocklin v. State of Tennessee, 117 
U. S. 151; Northern Pacific B. R. Co. v. Smith, 171 U. S. 261; 
Grelher v. Wright, To Fed. 742; Home Savings Bank v. Des 
Moines, 205 U. S. 503; Farmers 7 Bank v. Minnesota, 232 U, 
S. 516; Johnson v. Maryland, 254 U. S. 51. 

The converse of this rule, a corresponding! limitation 
upon the power of the Federal Government tio interfere 
with the exercise by the States of the powers reserved to 
them, is equally well established. 

In Collector v. Day, 11 Wall. 113, it was held that the Fed¬ 
eral Government had no right to impose a tax upon the 
salary of an executive officer of a State, the court saying: 

And if the means and instrumentalities employed by that 
government to carry into operation the powers granted to 
it are, necessarily, and, for the sake of self-preservation, 
exempt from taxation by the States, why are n<j>t those of 
the States depending upon their reserved powers, for like 
reasons, equally exempt from Federal taxation? Their 
unimpaired existence in the one case is as essential as in 

i 

I 

i 


i 

i 

i 
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the other. It is admitted that there is no express provision 
in the Constitution that prohibits the general government 
from taxing the means and instrumentalities of the States, 
nor is there any prohibiting the States from taxing the 
means and instrumentalities of that government. In both 
cases the exemption rests upon necessary implication, and 
is upheld by the great law of self-preservation; as any gov¬ 
ernment, whose means employed in conducting its opera¬ 
tions, if subject to the control of another and distinct gov¬ 
ernment, can exist only at the mercy of that government. 

In Pollock v. Farmers Loan do Trust Co ., 157 U. S. 584, 
the court said: 

As the States cannot tax the powers, the operations, or 
the property of the United States, nor the means which 
they employ to carry their powers into execution, so it lias 
been held that the United States have no power under the 
Constitution to tax either the Instrumentalities or the 
Property of a State. 

69 In Ambrosini v. United States, 187 U. S. 1, the 
power of the Federal Government was denied to 
levy a stamp tax on bonds given a State under a require¬ 
ment of its law. The court said: 

The general principle is that as the means and instru¬ 
mentalities employed by the general government to carry 
into operation the powers granted to it are exempt from 
taxation by the States, so are those of the States exempt 
from taxation by the general government. 

The application of these rules has, however, been limited 
to those cases where the Federal Government or the State 
in its employment and use of an instrumentality was per¬ 
forming some definite governmental function peculiar to its 
sovereign character. It is held not to apply to the case 
where a private individual or corporation merely deals with 
the Federal Government, or with the State for private gain 
under a contract executed by the latter as an incident of 
the exercise of one of its governmental powers. 

In Baltimore Shipbuilding Co. v. Baltimore, 195 U. S. 375, 
the Supreme Court, speaking through Justice Holmes, said: 
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But, furthermore, it seems to us extravagant i[o say that an 
independent private corporation for gain, cheated by the 
State, is exempt from State taxation, either j in its corpo¬ 
rate person, or its property, because it is employed by the 
United States, even if the work for which it! is employed 
is important and takes much of its time. 

In Fidelity & Deposit Co. v. Pennsylvania, $40 U. S. 319, 
the corporation claimed immunity from taxation by the 
State on premiums collected by it on bonds executed under 
authority of an act of Congress allowing it td be accepted 
as surety on bonds required by laws of the United States, 
charging that its transactions with the Federal Government 
thereunder constituted it a governmental instrumentality. 
In holding that it was subject to taxation by j the State on 
such business the court said: 

70 But mere contracts between private Icorporations 
and the United States do not necessarily render the 
former essential governmental agencies and confer freedom 
from taxation. 

i 

i 

In Osborn v. The Bank, supra, where it was held that the 
Bank of the United States was not a private! corporation 
but a public one, created for national purposed and accord¬ 
ingly not subject to taxation by the State, Qhief Justice 
Marshall, for the court, conceded that had it been a private 


corporation, with private trade and profit its! 
would be subject to State taxation. The learn e 
l ice said that had this been the case— 


purpose, it 
d Chief Jus- 


This mere private corporation engaged in its own busi¬ 
ness, with its own views, would certainly be subject to the 
taxing power of the State, as any individual wcpuld be; and 
the casual circumstance of its being employed j by the gov¬ 
ernment in the transaction of its fiscal affaiirs would no 
more exempt its private business from the operation of that 
power than it would the private business of any individual 
employed in the same manner. 

i 

i 

In Flint v. Stone Tracy Co., 220 U. S. 108, the! court, after 
citing the authorities holding that the State can not tax 
agencies or corporations which are created for the purpose 


i 
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of carrying out governmental functions of the United 
States, said: 

An examination of these cases will show that in each case 
where the tax was held invalid the decision rested upon the 
proposition that the corporation was created to carry into 
effect powers conferred upon the Federal Government in 
its sovereign capacity, and the attempted taxation was an 
interference with the effectual exercise of such powers. 

In this case the court in its discussion of the right of the 
Federal Government to tax instrumentalities of the State 
said: 

The true distinction is between the attempted taxation 
of those operations of the States essential to the execution 
of its Governmental functions, and which the State can 
only do itself, and those activities which are of a private 
character. The former, the United States may not inter¬ 
fere with by taxing the agencies of the State in carrying- 
out its purposes; the latter, although regulated by 
71 the State and exercising delegated authority, such 
as the right of eminent domain, are not removed from 
the field of legitimate Federal taxation. 


And so in Grover v. Standard Dredging Co., 224 U. S. 362, 
it was held that the property of a contractor employed by 
the United States was not exempt from taxation even 
though exclusively used for the carrying out of the con¬ 


tract. 

The Supreme Court has also drawn a definite distinction 
between those eases in which the State was exercising a 
purely governmental power and one merely incident, and 
equivalent to the carrying on of a private business, although 
the agency employed was one representing the interest of 
the State alone. In South Carolina v. United States, 199 
U. S. 437, there was presented the right of the Federal 
Government to lay an excise tax upon the agents employed 
by the State of South Carolina to operate the State liquor 
dispensary under the provisions of a statute of that State 
under which it took over the exclusive sale of liquor, this 
statute having been held constitutional by the Supreme 
Court as a proper exercise of its sovereign police power. 
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In this case the business carried on by the agents was 
wholly an activity of the State itself, all of jthe net profits 
were revenue to the State and anv burden byj wav of tax on 
the business was directly reflected in a lessening of the 
revenue it ultimately received. The court, after reviewing 
the authorities, in sustaining the right of th6 Federal Gov¬ 
ernment to tax this instrumentality of the State said: 

I 

So here the charge is not upon the property of the State, 
but upon the means by which that property is acquired, 
and before it is acquired. 

It is also wortliv of remark that the cases in which the 

•/ i 

invalidity of a Federal tax has been affirmed! were those in 
which the tax was attempted to be levied ijipon property 
belonging to the State, or one of its municipalities, or vras 
a charge upon the means and instrumentalities em- 
72 ployed by the State, in the discharge of its ordinary 
functions as a government. 


Many cases have arisen calling for the application of the 
general rules discussed and the courts have recognized that 
the question is not one in which a hard and fast rule may 
be laid down which may be applied to everjy case of at¬ 
tempted taxation of a State or Federal agency. The reason 
for this is that the question in each case in whether or not, 
under the particular facts involved, the tax constitutes an 
interference with the exercise of a sovereign; power. The 
objection to it, in any case, rests not upon tlie fact that it 
is a tax but that it is an interference with tlie exercise of 
a power which is immune from interference, j Even where 
the levying of the tax interferes with the exercise of a right 
possessed by the State, it may not constitute an interfer¬ 
ence with its necessary governmental powers!. This is il¬ 
lustrated by the case of Veazie Bank v. Fenno ? 8 Wall. 533. 
In this case the Federal Government levied a jtax upon the 
circulation of a State bank, the question beirig practically 
the converse of that involved in McCullough y. Maryland , 
supra. In sustaining the validity of the tax fhc Supreme 
Court admitted that the right to create such a tank was not 
surrendered by the State in the grant of power to the Fed¬ 
eral Government by the Constitution, but such ia power was 
not one of these necessary to be kept free fijom interfer¬ 
ence to maintain the sovereignty of the Stated The court 
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in that case points out those functions of the State which 
are sovereign in the following* words: 

It mav be admitted that the reserved rights of the States, 
such as the right to pass laws, to give effect to laws through 
executive action, to administer justice through the courts, 
and to employ all necessary agencies for legitimate pur¬ 
poses of State government, are not proper subjects 
73 of the taxmg power of Congress. But in cannot be 
admitted that franchises granted bv a State are 
necessarily exempt from taxation; for franchises are prop¬ 
erty, often very valuable and productive property; and 
when not conferred for the purpose of giving effect to some 
reserved power of a State, seem to be as properly objects 
of taxation as any other property. 


And so it has been held that where the effect of the tax 
was merelv to cause the Federal Government or the State 
to receive less income than it would had the tax not been 
imposed, it is not an interference with its sovereignty as 
a tax upon its property. In this connection it is noted that 
the courts have held proper a succession tax levied upon 
legacies of property to the Federal Government or the 
State, the effect of which tax was to lessen the amount 
ultima tel v received under the legacy. Thus, in United 
States v. Perkins, 163 U. S. 625, a succession tax of the 
State of New York was sustained, although the property 
charged was bequeathed by will to the United States, and 
in Snyder v. Betlman, 190 U. S. 249, a Federal succession 
tax was sustained although the bequest in question was to 
the City of Springfield, Ohio. 

In Railroad v. Peniston, 18 Wall. 5, the court in holding 
that a tax upon the property of a government instrumental¬ 
ity was not an interference with the exercise of the gov- 
ernmental power to do those things which it is carrying 
into effect through the agent, said: 


It is therefore manifest that exemption of Federal 
agencies from State taxation is dependent not upon the 
nature of the agents or upon the mode of their constitution 
or upon the fact that they are agents, but upon the effect 
of the tax; that is, upon the question whether the tax does 
in truth deprive them of power to serve the government 
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as they were intended to serve it, or doesj it hinder the 
efficient exercise of their power. j 

74 In Metcalf & Eddy v. Mitchell, 269 U. S. 515, the 
right of the United States was questioned to tax 
such portion of the incomes of two partners ip an engineer¬ 
ing firm as represented payments made the partnership by 
certain States and municipalities for services rendered as 
consulting engineers, it being claimed that as to the employ¬ 
ment for which they were paid they were agents of the 
State Governments and as such exempt from taxation. The 
court, after reviewing the authorities, in restating the rule 
as announced in Railroad v. Pcniston, supra• that the fact 
of whether or not the tax constituted an interference was 
one for determination under the facts of eaclji case as sub¬ 
mitted, said: j 

As cases arise, lying between the two extremes, it be¬ 
comes necessary to draw the line which separates those 
activities having some relation to government, which are 
nevertheless subject to taxation, from those which are im¬ 
mune. Experience has shown that there is nio formula by 
which that line may be plotted with precision in advance. 
But recourse may be had to the reason upon virhich the rule 
rests, and which must be the guiding principle to control 
its operation. Its origin was due to the essential require¬ 
ment of our constitutional svstem that the Federal gov- 
ernment must exercise its authority within the territorial 
limits of the states; and it rests on the conviction that 
each government, in order that it may administer its affairs 
within its own sphere, must be left free from j undue inter¬ 
ference by the other. McCulloch v. Maryland j, supra; Col¬ 
lector v. Day; Dobbins v. Commissioner or Erie County, 
supra. I 

In a broad sense, the t axing power of either j government, 
even when exercised in a manner admittedly necessary and 
proper, unavoidably has some effect upon thei other. The 
burden of Federal taxation necessarily sets an economic 
limit to the practical operation of the taxing power of the 
states, and vice versa. Taxation by either tliej state or the 
Federal government affects in some measure! the cost of 
operation of the other. 
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But neither government mav destroy the other nor cur- 
tail in any substantial manner the exercise of its powers. 
Hence the limitation upon the taxing power of each, so far 
as it affects the other, must receive a practical construc¬ 
tion which permits both to function with the min- 

75 imum of interference each with the other; and that 
limitation cannot be so varied or extended as se¬ 
riously to impair either the taxing power of the govern¬ 
ment imposing the tax ( South Carolina v. United States, 
199 U. S. 437, 461; Flint v. Stone Tracy Co., supra, at 172) 
or the appropriate exercise of the functions of the govern¬ 
ment affected by it. Railroad Co. v. Peniston, supra, 18 
Wall. 31. 

We think it clear under the decisions that had the lands 
in question been merely State lands burdened with no 
special trust and held for general State purposes, there 
would be no question but what petitioner, as an individual 
lessee for private gain, would not be entitled to exemption 
from Federal taxation. It could not be claimed that it 
was an instrumentality of the State when the lease of the 
land would be no more than an exercise or a right of owner¬ 
ship by tlie State, a right possessed by any individual and 
in no sense requiring an exercise of tlie power peculiar to 
sovereignty, or in the language of the court in Flint v. 
Stone Tracy Co., supra, 4 ‘an act essential to the execution 
of its governmental function and which the state can onlv 
do itself.’’ However, in the present case, it is claimed that 
the lands leased are a part of those ceded by the National 
Government to the State of Oklahoma, by the Fumbling 
Act, for the definite and specific purpose of creating a per¬ 
manent school fund to be administered in trust bv the State 
for the maintenance of its public schools; that the accept¬ 
ance of the grant created a trust in respect to such lands, 
undertaken by the State in its sovereign capacity, and that 
its every act toward performance of the trust and obtain¬ 
ing a school fund was one in carrying out a sovereign obli¬ 
gation; that in maintaining its public schools it is exercis¬ 
ing a governmental function and that the lessees of school 
lands are its instrumentalities employed in the exercise of 
such function and accordingly exempt from Federal 

76 taxation. In support of its contention petitioner 
cites certain decisions by the Supreme Court upon 
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questions arising in connection with leases jof tax-exempt 
Indian lands. 

In Choctaw 0. & G. B. Co. v. Harrison, {235 U. S. 292, 
the right of the State of Oklahoma was disputed to levy 
upon a railroad company an occupation tax computed upon 
the gross sales of coal mined by it under leases to it bv 

%i v 

the Federal Government of tax-exempt ! Choctaw and 
Chickasaw Indian lands. The court held that the treaty 
between these Indian tribes and the Federal Government 
imposed upon the latter a definite duty in rqspect to open¬ 
ing and operating these mines in their interest, and that 
the railroad company was the instrumentality through 
which this obligation was carried into effect, and as such 
could not be subjected to an occupation orj privilege tax 
bv the State. i 

In Indian Territory Illuminating Oil Co. iv. Oklahoma, 
240 II. S. 522, there was questioned the right of the State 
of Oklahoma to subject an oil and gas lease on tax-exempt 
Osage Indian lands to general taxation. The court held 
that the property in question was under t|lie protection 
of the Federal Government and that the leases “have the 
immunity of such protection.” The court further said that 
“it follows from lliese views that the assessment against 
the oil company, so far as it included the leases, whether 
as separate objects of taxation or as represented or valued 
by the slock of Ihe Company, is invalid.” 

The same principal was applied in Howards v. Gypsy OH 
Co., 247 IT. S. 503, and Large Oil Co. v. Howard, 248 U. S. 
549, involving gross-production taxes. 

In Gillespie v. Oklahoma, 257 U. S. 501, ailessee of tax 
exempt Indian lands, from the Federal Government, dis¬ 
puted the right of the State of Oklahoma to exact a tax 
based upon the net income derived from operations 
77 under the lease. In holding such taxes invalid the 
court said: 

The same considerations that invalidate a fax upon the 
leases invalidate a tax upon the profits of the leases, and, 
stopping short of theoretical possibilities, a tqx upon such 
profits is a direct hamper upon the effort of the United 
States to make the best terms that it can for ifs wards. 

j 

It is insisted that the condition presented j in this pro¬ 
ceeding is substantially similar to the one involved in the 
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last cited ease and that upon this and the other eases cited 
petitioner must be considered an instrumentality employed 
by the State of Oklahoma in the exercise of one of its sov¬ 
ereign powers and that to tax its income is to interfere 
with the exercise of that power. 

In the cases cited the lands were held bv the Federal 

•/ 

Government in trust for Indian tribes. The beneficiaries 
of the trust were dependent wards in respect to whom a 
duty rested upon the Government to exact a maximum in¬ 
come from the trust property. The obligation of* the trust 
was one assumed by treat v ratified bv Congress and for 
that reason peculiarly sacred and inviolate as involving 
the national honor. These treaties are obligations of sov- 
ereigntv and have the same effect as treaties with foreign 
nations. United States v. New York Indians, 173 U. S. 
464; Turner v.. American Baptist Missionary Foundation, 
24 Fed. Cases 14251. An obligation to develop these In¬ 
dian lands and to extract their mineral resources for these 
wards arc ones specifically assumed by the Federal Gov¬ 
ernment under the treaties, and the court has held that 
this laid upon the latter, as a sovereign, an obligation to 
obtain the best terms possible for its wards, and that to 
impose a tax upon the instrumentality through which it 
performs its duty, interferes with the carrying out 
78 of its obligation. In the execution of the leases in¬ 
volved ip the cases cited the Federal Government 
was not merely leasing its public lands in securing reve¬ 
nue, but carrving out a sovereign treatv obligation. 

We do not see in the facts presented in the proceeding 

before us a condition similar to that involved in leases of 

Indian lands. Tn the language of the court in Metcalf & 

Eddy v. Mitchell , supra; in referring to the Gillespie case, 

the condition there involved was one of taxation by one 

government of “an agenev created and controlled bv the 

other, exclusivelv to enable it to nerform a governmental 

function.” We have no such condition here. Petitioner 

is merelv one of manv lessees of school lands and if an 
%/ *■ 

instrumentality of the State in its furnishing of public 
education it is only one of manv agencies of various kinds 
and characters, made use of as an incident of the perform¬ 
ance of its governmental function. In this connection see 
Choctaw 0. & G. R . Co. v. Mackay, 256 IJ. S. 531, holding 
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that a tax upon merely one of several agencies employed 
by the United States in discharging* its obligations toward 
its Indian wards can not be considered as ah interference 
with its exercise of its governmental power I to carry out 
that obligation. It is not controlled or directed by the 
State to any further extent than any other lessee of public 
lands. We can not see in the two cases a similarity con¬ 
trolling the conclusion to be arrived at in the I present case. 

It is true that these lands were received by the State of 
Oklahoma from the Federal Government to! be used for 

I 

the creation of a school fund but can it be said that the 
act of the State in leasing them is, in view of that fact, of 
a different and more sovereign character than the 
79 leasing of its other public lands to obtain revenue 
for general State purposes. We can seje in the trust 
arising from the ceding of these lands to the State of Okla¬ 
homa for the creating of a school fund nothing more than 
a designating or setting aside of this property for this 
purpose. The authority of the State in respect to these 
lands was, in so far as control and disposition! of them was 
concerned, substantially the same as in respect of its other 
public lands, except that the proceeds from sale or lease 
should not go into its general revenues but iiito a perma¬ 
nent school fund, which, was to be maintained intact, and 
the income therefrom used for its public schools. Can it 
be said that one who leases such lands from it he Commis¬ 
sioners of the Land Office, the instrumentality through 
which the State of Oklahoma controls and disposes of all 
of its public lands, is thereby constituted an instrumental¬ 
ity of the State in the performance of its governmental 
function of maintaining public schools, or an instrumental¬ 
ity of that State in the performance of a trujst in respect 
to such lands assumed by it in its sovereign cjapacity, and 
therefore exempt from income tax upon the 'ground that 
the denial of such exemption would interfere ] with the se¬ 
curing of a more generous rental from the lessee and would 
lessen to that extent the amount derived for thb school fund 
and ultimately affect a lessening of the income to be de¬ 
rived in the future from that fund for school maintenance, 
and that this would interfere with the performance by the 
State of its governmental function? Can it be said that 


such a lessee is an instrumentality necessary 


to the per- 


l 


i 
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formanee of tlic governmental function and that a tax upon 
its income incapacitates it to perform properly the serv¬ 
ice for which it is employed? 

80 Let us consider for the moment the extent to 
which the rule insisted upon by petitioner would 

lead. It can not he questioned that the administration by 
the State of the permanent school fund secured from the 
sale or lease of the ceded lands is of no less sovereign 
character than its administration of the lands themselves 
in the obtaining of that fund. Under the statutes of Okla¬ 
homa this fund is administered bv the Commissioners of 
the Land Office and the income therefrom, which the En¬ 
abling Act provides shall be used for the maintenance of the 
public schools, is obtained by loaning it on first mortgages 
on land and by investment in certain specified classes of 
public lands. If an individual who obtains the use of 
school lands from the Commissioners of the Land Office for 
a rental is an instrumentalitv of the State in the carry- 

i ♦ ... 

ing out of its Governmental power to maintain public 
schools, as is claimed, so is the individual who obtains 
the use of a portion of the school fund for the payment 
of an interest charge. If the first is exempt from taxation 
by the Federal government, we see no reason why the 
second could not claim the same immunity, thus putting 
it in the power of any individual or corporation to become 
a tax exempt governmental instrumentality of the State 
of Oklahoma bv merelv securing a loan from the school 
fund. 

Can it be said that the lessee of* school lands stands upon 
a different footing from others with whom the State deals 
in carrying out its function of providing public education? 
Ilis connection with public education is more remote than 
one who builds a public school under contract with the 
State and whose total income from the work is paid him 
directly from school funds, and yet it could not be argued 
in the light of the decisions cited that the latter was a tax- 
exempt instrumentality of the State? New York 

81 Trust Co. v. United States, 63 Ct. Cls. 100; James 
A. Sarkley Co. v. United States, IT. S. Ct. Cls. (de¬ 
cided April 2,1928). In American Book Co. v. Shelton, 117, 
Tenn. 745; 100 S. W. 725, a statute of Tennessee had pro¬ 
vided for the use of uniform text books in the public schools 
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and for the creation of a State text book comnjission which 
should determine the books to be used and provide for their 
being- supplied to the schools, the commission being em¬ 
powered to contract with some publishing- hotise, through 
public aid, for the maintaining- of a depot in jthe State of 
the books selected from which they would be Supplied and 
fixing* the prices at which they might be sold.I The plain¬ 
tiff, as the successful bidder with whom th<| State con¬ 
tracted through the commission, claimed imipunity from 
State ad valorem or privilege taxation, uponj the ground 
that it was an instrumentality through which tlie State per¬ 
formed its sovereign function of providing pjublic educa¬ 
tion. The court in denying it the immunity cliiimed, said: 

j 

If the fact that the book company has a contract with 
the State gave it immunity from taxation, the same rule 
would likewise exempt a manufacturer who j might sell 
clothes for the convicts, the stationer who furnishes sup¬ 
plies to the State officers, and the printer who publishes 
the proceedings of the Legislature or the Supreme Court 
Reports, and apply to the ice dealer, who purchases his 
stock from the Board of Prison Commissioners, to the 
coal dealer who procures his coal from the State Commis¬ 
sion, and to the dealer in hosiery who buys tlije output of 
the prison factory. 


We do not think that petitioner under thej facts here 
proven, as a lessee of public school lands in Oklahoma, for 
private and individual profit, stands in a position different, 
in so far as liability for Federal income tax isj concerned, 
from a lessee of other property of thje State or 
82 property of a private individual. We can not see 
in the taxing by the Federal Government of its in¬ 
come therefrom an interference with the exercise by that 
State of one of its governmental powers. j 

The second issue involves the question of whether peti¬ 
tioner is entitled to a paid-in surplus in the j amount of 
$58,538, the alleged value of the improvements On the lease 
on the date of its acquisition in January, 1914. | In adver¬ 
tising for bids for releasing the land in question the Com¬ 
missioners of the Land Office notified prospective bidders 
that the equipment on the land had been appraised at a 
value of $55,800, that the land contained fifteen! producing 
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wells and that the oil production from said wells averaged 
8,113 barrels per month from January 1 to November 1, 
1913. The testimony establishes that the wells drilled had 
an aggregate depth of 29,269 feet, the reproductive cost 
of which amounted to $58,538 in January, 1914. The testi¬ 
mony further establishes that, based upon the estimated 
production of oil from those wells over the five-year period 
of the lease and upon the then prevailing price of oil, the 
present net worth of those improvements in January, 1914, 
amounted to $58,710. Upon all the facts of record, we are 
of the opinion that in January, 1914, the improvements, 
consisting of fifteen producing wells, had an actual cash 
value of $58,538 which attached to the lease awarded to 
Sutton, for the lessee acquired a five-year interest in those 
wells, together with a preference right to release the land 
for an additional five years. Sutton and his associate paid 
in to petitioner the physical equipment on the leased land, 
having an actual cash value of $55,800, and in addition the 
lease, having an actual cash value of $58,538, for 
83 $25,000 par value of petitioner’s stock, $25,000 of 

its bonds and its note for $5,800. No evidence has 
been submitted as to the payment of the said bonds and 
note, but respondent raised no question with respect there¬ 
to and lias included in petitioner’s invested capital the 
amount of $55,800 representing the cost of the physical 
equipment to petitioner as aforesaid. The only question 
presented to the Board is whether petitioner is entitled 
to additional invested capital in the amount of $58,538 as 
a paid-in surplus. The lease, of the actual cash value of 
$58,538, having been paid in for stock in addition to other 
property paid in for the stock issued and of a value equal 
to the par value thereof, we are of the opinion that peti¬ 
tioner is entitled to include in invested capital the amount 
of $58,538 as a paid-in surplus under the provisions of sec¬ 
tion 207 of the Revenue Act of 1917, and section 326 of the 
Revenue Act of 1918. 


. With reference to the third issue, the value of $58,- 
538 in January, 1914, of the improvements on the lease 
should be included in the basis upon which respondent 
computed the allowable deduction for depletion. 

The fourth issue is relative to the proration of prior 
years’ taxes out of invested capital for each of the years 
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involved. Such proration should be made u}j>on the basis 
of the correct amount of taxes due as computed pursuant 
to this decision and in accordance with the j Commission¬ 
er's regulations. 

The last issue is relative to the respondents reduction 
of petitioner’s invested capital for the year 1918 on ac¬ 
count of a tentative tax computed on| earnings to 
84 date of a dividend paid on November 4j, 1918, which 
action must be held erroneous under iauthoritv of 
L. S. Ayers & ('<>., 1 B. T. A. 1135. | 

Reviewed by the Board. 

Judgment will be entered pursuant to Rule] 50. 

Green, dissenting: The petitioner herein has leased cer¬ 
tain oil and gas lands from the State of Oklahoma. The 
lands covered by the lease were part of the | lands which 
were conveyed by Congress to the State of Oklahoma at 
the time of its admission to statehood, and the restrictions 
which were attached to this land by the terms of the En¬ 
abling Act were accepted by the State of Oklahoma in its 
constitution and subsequently the legislature |of the State 
passed such legislation as was necessary to carry out the 
terms imposed by Congress. These lands are Conveniently 
described as school lands. The major questiorj in this pro¬ 
ceeding is the right of the Federal Government to impose 
a tax upon the income derived by this petitioner from its 
operation of its leases on these State-owned school lands. 

That the lands here under consideration are the property 
of the State of Oklahoma is not questioned, j Likewise it 
appears to be conceded that the erection and maintenance 
of public schools is an essential governmental! function of 
the State. This could not be otherwise in vie\y of the En¬ 
abling Acts and other legislation under and bv virtue of 
which Oklahoma became a State and the United! States con¬ 
veyed to it the school lands, the income of which is here 
under consideration. The issue has been narrowed to the 
sole question of the right to tax the income derived by a 
lessee from State-owned school lands. 

The leading case on the right of a State to! tax the in¬ 
come of a lessee of Federal lands is Gillespie jv. State of 
Oklahoma, 257 IT. S. 501. In holding that such income could 
not be taxed the United States Supreme Court sjaid: 
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85 A tax upon the leases is a tax upon the poiver to 
make them, and could he used to destroy the poiver 
to make them. 240 U. S. 530. The steps from this to the in¬ 
validity of the tax upon income from the leases is not long. 

In cases where the principal is absolutely immune from 
interference, and injury is allowed into the sources from 
which net income is derived, and if a part of it comes from 
such a source, the tax is pro tanto void ( Pollock v. Farmers 
Loan & Trust Co., 157 U. S. 429),—a rule lately illustrated 
by Evans v. Gore , 253 II. S. 245, and appliecUin a case some¬ 
what like the present by the Supreme Court of Hawaii 
(Oahu Ry. & Land Co. v. Pratt, 14 Haw. 126.) Whether 
this property could be taxed in any other form or not, it 
cannot be reached as profits or income from leases such as 
those before us. The same considerations that invalidate 


a tax upon the leases invalidate a tax upon the profits of 
the leases; and, stopping short of theoretical possibilities, 
a tax upon such profits is a direct hamper upon the effort 
of the United States to make the best terms that it can for 
its wards. (Italics supplied.) 


This case is the converse of the Gillespie case. There the 
State sought to tax income derived by the lessee of Federal 
lands. Here the United States seek to tax the income de¬ 


rived by the lessee of State lands. 

It is also the law that the United States may not tax the 
agencies, instrumentalities or property of the States. In 
Van Brocklin v. State of Tennessee, 117 U. S. 151, the court 
said: 


In Collector v. Day , 11 Wall. 113, it was adjudged that 
Congress had no power, even by an act taxing all income, to 
levy a tax upon the salaries of judicial officers of a State, 
for reasons similar to those in which it had been held in 
Dobbins v. Erie County Commissioners, 16 Pet. 435, that a 
State could not tax the salaries of officers of the United 
States. Mr. Justice Nelson, in delivering judgment, said: 
“The general government, and the States, although both 
exist within the same territorial limits, are separate and 
distinct sovereignties, acting separately and inde- 
86 pendentlv of each other, within their respective 
spheres. The former in its appropriate sphere is 
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supreme; but the States, within the limits of,their powers 
not granted, or, in the language of the Tenthj Amendment, 
4 reserved’, are as independent of the generaji government 
as that government -within its sphere is independent of the 
States.” 11 Wall. 124. i 

i 

i 

i 

* # * * * # j # 

i 

I 

The reasons for exempting all the property and income 
of a State, or of a municipal corporation, which is a political 
division of the State, from federal taxation!, equally re¬ 
quire the exempting of all the property and income of the 
national government from State taxation. 

j 

If there were any remaining doubts, the court set them at 
rest in Pollock v. Farmers Loan & Trust Co ., 1157 U. S. 584, 
when it said: | 

As the States cannot tax the powers, th0 operations, 
or the property of the United States, nor the paeans which 
they employ to carry their powers into execution, so it has 
been held that the United States have no powfer under the 
Constitution to tax either the instrumentalities or the 
property of a State. 

• i 

The United States have such powers and right as have 
been granted to them by the several States. There is noth¬ 
ing; in the constitution which limits the riirht of 
either to tax the other. That these limitations exist is, 
however, beyond question. They grew out of the common 
necessity that each, within its own sphere, be free from 
interference from the other. I have been unablp to find any 
intimation that the limitations are more rigqrous in the 
case of one than in the case of the other. 

If, then, as was held in the Gillespie case, thk State may 
not tax the income derived by the lessee from the operation 
of lands leased from an instrumentality of | the United 
States, it follows inevitably that the United States may not 
tax the income derived by a lessee front the opera- 
87 tions of lands leased from the State of Oklahoma 
or one of its instrumentalities. The effect upon the 
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lessor, of taxing* the income of the lessee, is the same ir¬ 
respective of which is the lessor and the same rule should 
be applied to either case. The income derived by a lessee 
on public school lands of the State of Oklahoma is not, in 
my opinion, subject to Federal taxation. 

Marquette, Phillips, and Seifkin agree with this dissent. 

Now, December 9,1929, the foregoing findings of fact and 
opinion certifiedi from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

CAerh U. S. Board of Tax Appeals. 

88 United Slates Board of Tax Appeals. 

Docket No., 10503. 

Coronado Oil & Gas Co., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


The above entitled action came on for hearing on May 13, 
1929, upon motion made on behalf of the respondent for 
settlement of deficiencies. W. F. Gibbs, Esq., appeared for 
tioner, although it appeared that counsel for the petitioner 
had had due notice of this motion and hearing. It further 
appearing that the proposed recomputation of deficiencies 
submitted by the respondent in support of his said motion 
is in accord with the findings of fact and conclusions of law 
promulgated January 14, 1929. 

Now, therefore, upon consideration of said motion and 
proposed recomputation and upon all the record and files of 
this action, it is ordered, adjudged, and determined that the 
deficiencies in income and profits taxes for the several years 
involved are as follows: for the calendar year 1917, $967.63; 
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for the calendar year 191S, $5,942.37, and for the calendar 
year 1919, $308.43. 

Enter. j 

(Signed) S. L. TRUSSELL, 

Member United States Board of Tax Appeals. 

SLT/dsm. I 

Entered May 14, 1929. j 

A true copy. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals, \ 

i 

Washington, D. C.,-,-. 

Now December 9, 1929, the foregoing decision certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

89 Copy. 

Filed Oct. 30, 1929. 

United States Board of Tax Appeals. 

i 

i 

Docket No., 10503. j 

i 

j 

Coronado Oil and Gas Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, that the de¬ 
cision and .iudgment of the United States Board of Tax 
Appeals in the above entitled cause, rendered!on May 13, 
1929, and entered on May 14, 1929, may be reviewed by the 
Court of Appeals of the District of Columbia, i This agree- 
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ment is made under and pursuant to the provisions of Sec¬ 
tion 1002 of the Revenue Act of 1926. 

Dated this 29 day of October, 1929. 

(Sgd.) ‘ S. W. HAYES, 

Attorney for Petitioner. 
(Sgd.) 0. M. CHAREST, 

Attorney for Respondent. 

Of Counsel: 

D. A. RICHARDSON, 

1112 Colcord Bldg., Oklahoma Citv, Okla. 
HUBERT L. BOLEN, 

307 Tradesmen’s Nat’1 Bank Bldg., 

Oklahoma Citv, Okla. 

T. P. GORE, 

1040 Woodward Building, Washington, D. C. 

Now, December 9, 1929, the foregoing stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

90 Filed Oct. 30, 1929. 

United States Board of Tax Appeals. 

Docket No., 10503. 

Coronado Oil and Gas Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

To C. M. Charest, Esq., 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. 

Attorney for Respondent. 

Sir:' 

Please take notice that on the 30th day of October, 1929, 
the undersigned will present to the United States Board 
of Tax Appeals, and file with the Clerk thereof, the petition 
of the Coronado Oil and Gas Company, a copy of which is 
annexed hereto, for the review by the Court of Appeals of 
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the District of Columbia of Hie final order and decision of 
the United States Board of Tax Appeals ip the above en¬ 
titled proceeding, rendered on May 13, 1920, and entered 
upon tlie records of said Board of Tax Appdals on May 14, 
1929. I 

Dated at Washington, D. C., October 30th,i 1929. 

(Sgd.) ' S. W. HAYES, 

T. P. GjjRE, 

Attorneys for Coronado Oil and Gas Company. 

Of Counsel: j 

D. A. RICHARDSON, j 

1112 Colcord Bldg., Oklahoma City, Okla. 
HUBERT L. BOLEN, j 

307 Tradesmen’s Natl. Bank Bldg., 

Oklahoma City, Okla. I 

T. P. GORE, | 

1040 Woodward Building, Washington, D. C. 

I 

91 Service of copy of the within and forjegoing notice, 
with attached thereto copy of petition for review 

referred to therein is hereby accepted this) 30th day of 
October, 1929. i 

(Sgd.) C. M. CHAREST, 

General Counsel , Bureau of Internal 
Revenue and Attorney for Respondent. 

92 United States Board of Tax Appeals. Filed Oct. 30, 

1929. | 

i 

i 

In the Court of Appeals of the District of .Columbia. 

No. 10503. 

Coronado Oil and Gas Company, Petitioner, 

vs. i 

. i 

Commissioner of Internal Revenue, Respondent. 

I 

Petition for Review. \ 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District <j)f Columbia: 

Your Petitioner is aggrieved by decision ahd judgment 
or order of the United States Board of Tax Appeals, ren- 


i 
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dered against it on May 13, 1929, and entered on May 14, 
1929, in the case of Coronado Oil and Gas Company, Peti¬ 
tioner, vs. Commissioner of Internal Revenue, Respondent, 
No. 10,503, on the docket of the United States Board of 
Tax Appeals. 


Nature of the Case. 

(1) The Petitioner is a corporation, organized and ex¬ 
isting under the laws of the State of Oklahoma, with its 
office at Cleveland, Olkahoma, and is engaged in the busi¬ 
ness of exploring for, developing and mining petroleum oil 
and gas and selling the same. 

(2) The Petitioner’s entire income for the calendar years 
1917, 1918, and 1919, was derived by it from the sale or 
crude petroleum, produced and mined by it from certain 
Common School Lands owned by the State of Oklahoma, 
under oil and gas leases executed to the Petitioner for the 
purpose of exploring, developing and operating said School 

Lands for production of crude petroleum oil and gas. 
93 (3) The lands covered and included in said oil and 

gas mining leases from which Petitioner produced 
during the years 1917, 1918, and 1919, all the petroleum and 
oil from the sales of which it derived and received all its 
income during said years were granted to the State of 
Oklahoma by an Act of Congress approved June 6, 1906, 
entitled, “An Act to Enable the People of Oklahoma and 
of the Indian Territory to form a Constitution and State 
Government and be Admitted into the Union on Equal 
Footing with the Original States; and to Enable the Peo¬ 
ple of New Mexico and of Arizona to form a Constitution 
and State Government and be Admitted into the Union on 
an Equal Footing with the Original States.” (Chapter 
3335, United States Statutes, 1905-1906, Part 1, P. 267.) 

(4) Section 7 of said Act granted to the State of Okla¬ 
homa, upon its admission into the Union, Sections 16 and 
36 in every township in Oklahoma Territory for the use and 
benefit of the Common Schools of the State. 

(5) Section S of the same Act provided that where any 
of said lands granted to the State are valuable for miner¬ 
als, including gas and oil, such lands shall not be sold by 
the State prior to January 1, 1915, but that the same may 
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be leased for periods not exceeding five (5) years by the 
proper officers of the State, and that all proceeds from such 
leases shall be converted into the fund to which they shall 
properly belong and that no transfer or assignment of any 
lease shall be valid or confer any right in the iassignee with¬ 
out the consent of the proper State authorities in writing. 

(6) The leases from which the income of Petitioner was 
derived during said years covered and included the 

94 South Half (S. V 2 ) of the Northwest Quarter (N. W. 

%), the Southwest Quarter (S. W. %),jthe Northeast 
Quarter (N. E. Vi), and the South Half (S. Vz) of the South¬ 
east Quarter (S. E. 14) of Section Sixteen (16), Township 
Twenty-one (21) North, Range Eight (8) Ekst of the In¬ 
dian Meridian. 

(7) The statutes of Oklahoma which authorized the Com¬ 
missioners of the Land Office of the State of Oklahoma to 
lease said lands for oil and gas purposes, provided that 
such lease should be made subject to the rules and regula- 
lions of the Commissioners of the General Land Office, and 

said leases to the Petitioner provided bv their terms that 

* ! 

said leases shall in all respects be subject to the rules and 
regulations theretofore or thereafter lawfully prescribed 
by the Commissioners of the Land Office of! the State of 
Oklahoma, relative to oil and gas leases on | public lands, 
not in conflict with the lawful terms of the lease, and that 
neither said leases nor any interest therein should be sub- 
let, assigned, or transferred without the consent of the 
Commissioners of the Land Office first obtained in writing: 
and | 

(8) The rules and regulations of the Compiissioners of 
the Land Office of Oklahoma, under which said leases were 
made to the Petitioner, and the provisions of said leases, 
required that Petitioner should give a bond to the State of 
Oklahoma in substance that it, as lessee, woijild faithfully 
perform the terms and conditions of the lehse, and said 
bonds were given by the Petitioner. 

(9) One of said leases provided and required that the 
Petitioner, as lessee therein, should pay to ;the State of 
Oklahoma a royalty of fifty (50%) per cent lof all the oil 
and gas produced under said lease, and the Other of said 
leases provided for the payment to the State:as a royalty 
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one-eighth (Vs) part of the oil and gas produced from the 
premises covered by such leases. 

95 (10) The Commissioner of Internal Revenue de¬ 

termined that the income derived and received by 
Petitioner from the sale of petroleum oil mined by it from 
aforesaid Common School Lands owned hv the State of 
Oklahoma under said oil and gas mining leases, during the 
years 1917, 1918, and 1919, was subject to federal income 
and profits taxes for said years. From this decision of the 
Commissioner of Internal Revenue the taxpayer appealed 
to the United States Board of Tax Appeals. 

(11) Said appeal was submitted to the United States 
Board of Tax Appeals upon Petitioner’s petition, as 
amended, the Commissioner’s answer thereto, evidence in¬ 
troduced at a hearing thereon, oral argument by counsel 
and printed briefs; and the Board of Tax Appeals on May 
13, 1929, rendered its decision which was, on May 14, 1929, 
entered, by which the United States Board of Tax Appeals 
decided, ordered and adjudged that there were deficiencies 
in the income and profits taxes of the Petitioner for the 

several vears involved as follows: 

•• 


For the calendar vear 1917. $987.83 

For the calendar year 1918. 5,942.37 

For the calendar year 1919. 308.43 


For the foregoing reasons, and upon the assignments of 
error hereinafter made, the Petitioner files this its Petition 
for Review by this Honorable Court. 

Court of Review. 

A review of the aforesaid decision of the United States 
Board of Tax Appeals in the above entitled proceeding is 
sought by the Court of Appeals of the District Court of Co¬ 
lumbia and the parties to said proceeding have agreed, as 
evidenced by stipulation filed with the Clerk of the United 
States Board of Tax Appeals, that said review shall be in 
this Court. 






As grounds of review of said decision and as reasons 
why said decision should be reversed by thijs Court, your 
Petitioner believes and avers that errors wire committed 
by the United States Board of Tax Appeals !to its damage 
and prejudice as follows: 

(1) That the United States Board of Tax Appeals erred 
in determining, deciding and adjudging that tjlie net income 
derived by Petitioner from the sale of petroleum oil pro¬ 
duced by it from the aforesaid Common School Lands 
owned by the State of Oklahoma, under oil arid gas mining 
leases duly made to Petitioner for oil and gas mining pur¬ 
poses, is subject to federal income and profit^ taxes. 

(2) That the United States Board of Tax Appeals erred 

in refusing to hold that the provisions of the'Revenue Act 
of 1916, as amended bv the Revenue Act of 1917, as amended 
by the Revenue Act of 1918, insofar and to the extent that 
said Acts respectively authorize and direct, cp- attempt to 
authorize and direct, the assessment and levy against the 
collection from Petitioner of income and excess profits 
taxes upon or because of the net income derived by Peti¬ 
tioner during the years 1917, 1918, and 1919, from the sale 
of petroleum oil produced by it from the aforesaid Com¬ 
mon School Lands owned by the State of Oklahoma, under 
oil and gas mining leases duly made to the Petitioner for 
oil and gas mining purposes, are unconstitutional and void 
and without the power of the Congress of the limited States 
to enact. I 


(3) That the United States Board of Tax Appeals erred 
in holding that there were deficiencies in income and excess 
profits taxes of the Petitioner for the years 1917, 1918, and 
1919, in the amounts of $967.63, $5,942.37:and $308.43, 
97 respectively, or in any amounts. , 

Wherefore your Petitioner prays that!the decision 
of the Board of Tax Appeals entered herein ^gainst it be 
reviewed and reversed by this Honorable Court, and for 
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such oilier and further relief as this Honorable Court may 
deem meet and proper in the premises. 

CORONADO OIL AND GAS COMPANY, 
By S. W. HAYES, 

T. P. GORE, 

Attorney of Record, 1112 Colcord 
Building, Oklahoma City, Oklahoma. 

Of Counsel: 


D. A. RICHARDSON, 

1112 Colcord Building, Oklahoma City, Okla. 
HUBERT L. BOLEN, 

307 Tradesmen’s National Bank Bldg., 
Olkahoma City, Okla. 

T. P. GORE, 

1040 Woodward Building, Washington, D. C. 


State of Oklahoma, 

0klahoma Connty, ss: 

Personally appeared before me, the subscriber, a Notary 
Public in and for the County and State aforesaid, S. W 7 . 
Hayes, who, upon being duly sworn, according to law, does 
depose and say that he is Attorney of Record of Coronado 
Oil and Gas Company, the petitioner above named, and that 
as such he had authority to and did sign the foregoing peti¬ 
tion: that he has read tlie same and that to the best of his 
knowledge and belief the facts sot forth therein are true, 
that the assignments of error are well taken and that said 
petition is filed in good faith. 

S. W T . HAYES. 


Subscribed and sworn to before me this the 22 day of 
October, 1929. 

fvSeal of Helen D. Brimi, Notary Public. State of Okla¬ 
homa.] 

HELEN D. BRTMT, 

Notary Public. 

My commission expires October 15, 1933. 


Now, December 9, 1929. the foregoing petition for re¬ 
view, notice of filing and proof of service certified from the 
record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 
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I 

98 Lodged 11-19-29. Filed Dec. 5, 1929. 

i 

i 

_ i 

United States Board of Tax Appeals. 

Docket No., 10503. 

In the Matter of Coronado Oit. & Gas Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

| 

Statement of Evidence. 


The above entitled cause came on for hearing before 
Honorable William R. Green, Jr., member off the United 
States Board of Tax Appeals, on the 3rd day! of February, 
3927, there being present the petitioner, by its counsel, 
Hubert L. Bolen, J. P. Alkire and S. W. Hriyes, and the 
respondent by his counsel, Dwight H. Green and Maxwell 
E. McDowell. Prior to the introduction of testimony the 
following colloquy took place: 


Mr. Dwight H. Green: “If your Honor pleases, this case 
does not stand at issue at the present time. The situation 
is this: An amended petition has been filed by the petitioner 
and no answer lias ever been entered bv the Commissioner 

* i 

and I ask leave at this time to enter a general denial for 
the Commissioner to the allegations of fact set forth in the 
amended petit ion.” 

Mr. Green: “I take it there is no objection, to that?” 
Mr. Bolen: “None whatever.” j 

Mr. Green: “Very well. The Commissioper’s answer 
by way of general denial will be treated as having 


99 been made in the record. 

You may make your opening statemjent. 

Mr. Bolen: “This is a deficiency tax for the years 1917, 
"18 and "19, the petitioner claiming that thejre was no— 
that the commissioner allowed no expenses Ion invested 
capital for the cost of drilling wells, and so forth, on the 
lease. The lease was acquired at first by Dr.j Sutton and 
afterwards transferred to the Coronado Oil arid Gas Com¬ 
pany and the further question in the case is j that this is 


! 

i 

i 
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state owned school land and that the lease or the income 
derived from the lease on such school land is not taxable by 
the Federal Government for income taxes.” 

Other colloquy occurred relative to the first issue stated 
by Mr. Bolen above, but, since that issue will not be pre¬ 
sented on appeal, it is omitted. 

Whereupon the petitioner maintaining the issues on its 
behalf introduced the following testimony: 


W. A. Durant, being first duly sworn, 
tified: 


in substance tes- 


T reside at Oklahoma City and hold the office of Secretary 
to the Commissioner of the Land Office. The Commis¬ 
sioner of the Land Office is charged with the duty of leasing 
the school lands and public lands of the State for agricul¬ 
tural and mineral purposes. The Secretary of the Com¬ 
missioner of the Land Office is custodian of all the docu¬ 
ments and records pertaining to all the acts of the Commis¬ 
sioners of tho| Land Office in leasing school lands and other 
public lands of the State. 

Witness then identified a book as the record of of 
100 the minutes of the Commissioner of the Land Office 
kept by the State of Oklahoma, and a portion thereof 
as being the minutes of a meeting of the Commissioners of 
the Land Office held on September 18, 1913. Whereupon 
there was introduced in evidence by petitioner a portion of 
said minutes, as follows: 


“In re appointment of appraisers to appraise oil and gas 
improvements il was moved and seconded that Frank Orr 
be selected and designated as appraiser on behalf of the 
State for the purpose of appraising improvements and 
other necessary appliances used in connection with the 
operation of any producing wells on the South half of the 
Northwest quarter, and the Southwest quarter, and the 
Northeast quarter, and the south half of the southeast quar¬ 
ter of Section 16, Township 21, Range 8 East of Indian 
Meridian, at t ( heir fair and reasonable value. All voted 
aye: Motion prevailed.” 


Thereupon the witness Durant identified a record of the 
minutes of the, meeting of the Commissioners of the School 
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j 

Land Office held on December 4th, 1913, anti the witness 
testified: These minutes contain action on notice to be given 
by the Commissioners of the Land Office of ithe State for 

v i 

bids for leasing the Northeast quarter and the South half 
of the Northwest quarter and the Southwest! quarter, and 
the South half of the Southeast quarter of Section 16, Town¬ 
ship 21 North, Range 8 East, Indian Meridian for oil and 
gas purposes. Said notice of bids was introduced in evi¬ 
dence by petitioner and is as follows: j 

i 

“Notice of Receiving Bids for Leasing State and School 
Lands for Oil and Gas Pur poses! 

Notice is hereby given that the Commissioners of the 
Land Office of the State of Oklahoma will rjeceive sealed 
bids at the office of the Secretary, Fifth floor Mer- 
101 cantile Building, Oklahoma City, Oklahoma, at four 
o’clock P. M., on the 9tli day of January, 1914, to be 
opened immediately thereafter in the presence of the bid¬ 
ders, for the re-leasing of the following described public 
lands belonging to the State of Oklahoma, to-jwit: 

Northeast quarter, and south half of the norjthwest quar¬ 
ter, and southwest quarter, and south half jof southeast 
quarter, all in Section 16, Township 21 Norjth, Range 8 
East, Indian Meridian, containing four hundred and eighty 
(480) acres. j 

Said lands to be leased for oil and gas purposes is for a 
term of five years with preference right to re-jleasc for an 
additional period of five years under and within the terms 
of the laws of Oklahoma and the rules and regulations of 
the Commissioners of the Land Office, at a royalty of Fifty 
(50%) per cent of the total output of all oil ahd gas from 
said lands, and in addition thereto such bonu$ as may be 
offered therefore. 

All bids must be on forms furnished by the (pommission- 
ers of the Land Office, and each bid must be accompanied by 
a certified check or bank draft on some bankj within the 
State of Oklahoma for the sum of three thousand ($3,- 
000.00) dollars, payable to the Commissioners of the Land 
Office of the State of Oklahoma, said sum beinig deposited 
as earnest money. All deposits accompanying rejected bids 
will be returned to such bidders as soon thereafter as prac¬ 
ticable. But in the event that any successful ahd accepted 
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bidder shall fail or refuse to comply with the terms and 
conditions of said bid, such deposit by him shall be for¬ 
feited thereby, and shall become the property of the State 
of Oklahoma, for use and benefit of the proper fund under 
control of the Commissioners of the Land Office. 

Each bidder shall deposit the sum of Fifty-five 
102 thousand and eight hundred ($55,800.00) dollars in 
cash, or by bank draft drawn by some bank in the 
State of Oklahoma, for the improvements located on said 
land and now used in connection with the oil and gas wells 
being operated by the Southwestern Oil Fields Company, 
said improvements having been duly appraised, and the 
value of same fixed in the above amount, as provided by law 
and the rules and regulations of the Commissioners of the 
Land Office; said sum of money to be paid over to the South¬ 
western Oil Fields Company, a corporation, in the event it 
elects not to take a lease on said land at the highest and 
best bid received, as determined by the Commissioners of 
the Land Office. 

The terms and conditions of said lease to be executed 
shall conform to and be governed by and be interpreted 
and construed by the laws of the State of Oklahoma and 
the rules and regulations of the Commissioners of the Land 
Office. 

The above described lands have fifteen wells thereon pro¬ 
ducing oil at this time. The total gross production there¬ 
from for the month of October, 1913, was seven thousand 
two hundred and seventy-five (7,275) barrels of oil. The 
total oil production from said lands from January 1st to 
November 1st, 1913, was eighty-one thousand one hundred 
and thirty-eight (81,138) barrels. The average produc¬ 
tion for the ten months being eight thousand one hundred 
and thirteen (8,113) barrels per month. 

For further information as to production, improvements, 
and form of bid, and rules for bidding, address John R. 
Williams, Secretary, Oklahoma City, Oklahoma. 

Dated this 4th day of December 1913. 

(Signed)| LEE CRUCE, 

Governor and Chairman. 

Attest: 

JOHN R. WILLIAMS, 

Secretary 
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103 The witness Durant thereupon identified a record 
of the minutes of the Commissioners I of the Land 

Office, adopting* rules and regulations for leasing public 
lands for oil and gas purposes covering aforesaid lands, 
which rules and regulations were introduced in evidence by 
petitioner and are as follows: 

i 

i 

“Rules and Regulations for Leasing Public Lands for Oil 

and Gas Purposes. 

i 

i 

Bids to be received on the following described lands: 

Northeast quarter, and south half of northvtest quarter, 
and southwest quarter, and south half of southeast quarter, 
all in Section lb, Township 21 North, Range! 8 East, In¬ 
dian Meridian, containing four hundred and eighty (480) 
acres. ! 

Rule 1. All bids must be on forms furnished jbv the Com- 
missioncrs of the Land Office, and must be filed with the 
Secretary at four o’clock P. M., on the 9th dayjof January, 
1914, to be opened immediately thereafter. 

Rule 2. All bidders will be required to deposit a certi¬ 
fied check or bank draft on some bank within tlie State, for 
the sum of three thousand ($3,000.00) dollars,! payable to 
the Commissioners of the Land Office to be held as earnest 
money as outlined in the advertisement. j 

Rule 3. The highest responsible bidder will be required 
to give bond, to be approved by the Commissioners of the 
Land Office for the faithful performance of bis contract, 
and to develop the lands sufficiently to extractj all the oil 
and gas thereunder with the least possible dclajy. 

Rule 4. The royalty shall be fifty (50%) per! centum of 
the total output of oil and gas from said! lands, and 

104 all bonuses must be offered in addition io the fixed 
royalty. Should bonus be offered in caslji, the same 

must be paid to the Commissioners at the time of the execu¬ 
tion of the lease, and if in oil, the bidder must offer a defi¬ 
nite and specific percentage of the gross production in ad¬ 
dition to the fixed royalty of fifty (50%) per jcent above 
set out. 

Rule 5. All producing wells that are now or j may here¬ 
after be drilled on adjoining properties to bq offset by 
corresponding wells on the lands to be leased ulnder these 
rules. i 
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Rule 6. Certified copies of pipe line runs, and all sales 
and shipments to be furnished monthly, or on demand. 

Rule 7. Accurate and reliable information concerning 
wells and their operation and management to be furnished 
on demand to the Commissioners of the Land Office, or 
anv one authorized to act for them. 

Rule 8. The lease to conform to and be interpreted and 
construed by the laws of the State of Oklahoma, and the 
rules of the Commissioners of the Land Office. 

Rule 9. The Southwestern Oil Fields Company, a cor¬ 
poration, by virtue of its lease heretofore held upon said 
lands, under the law, is entitled to the preference right 
to re-lease said land at the maximum rate of rentals, royal¬ 
ties and bonuses that may be obtained therefor, said pref¬ 
erence right to take at the highest and best bid to be 
exercised within five (5) days after the award by the Com¬ 
missioners of the Land Office. 

(Signed) LEE CRUCE, 

Governor and Chairman. 

Attest: 

JOHN R. WILLIAMS, 

Secretary .” 

Thereupon was introduced in evidence by the petitioner 
that portion of the minutes of a meeting of the Corn- 
105 missioners of the State School Land Office of date 
December 4, 1913, which reflects the action of the 
Board of Commissioners of the Land Office on aforesaid 
motions and regulations, which is as follows: 

“It was moved and seconded that the above notice of 
receiving bids, rules and regulations and form of bid, be 
and the same are hereby adopted and approved. All vote 
aye: Motion prevailed. 

Mr. Micliaelson, attorney for the Southwestern Oil Fields 
Company, and the members of the Board discussed the 
matter of royalty to the state to lie paid by said company 
from the production of oil and gas from the above de¬ 
scribed lands from the 14th day of November, 1913, the 
date on which the lease of the Southwestern Oil Fields 
Company’s lease expires, to the date when the land will 
be re-leased under the notice of advertisement herein 
adopted, without reaching an agreement. 
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It was moved and seconded that if the Southwestern Oil 
Fields Company does not enter into an agreement for the 
operation of the lease from the expiration of its lease to 
the date the same is released under the abojve advertise¬ 
ment, at a royalty for which the same is re-lgased for the 
second term of five years, then, in that evefit, that a re¬ 
ceiver be asked for to operate and handle said property. 
All vote aye: Motion prevailed. 

Thereupon, Mr. Michaelson requested time in which to 
consult his company relative to the matter, and same was 
agreed to not to exceed ten days time from this date.” 

Witness Durant thereupon turned to and identified the 
minutes of the meeting of the Commissjioners of the 

106 Land Office held on January 12, 1911, and testi¬ 
fied: 

i 

These minutes reflect the bids for oil and gas leases on 
the tracts of land I have heretofore been asked about and 
show bids to have been made by the Southwestern Oil 
Fields Company and by George W. Sutton. j 

Thereupon is introduced in evidence by petitioner a por¬ 
tion of aforesaid minutes of the said meeting! of the Com¬ 
missioners of the Land Office on January 12,11914, as fol¬ 
lows : 

i 

“Mr. Bryan, on behalf of the Oil and Ga^ Committee, 
presents the following report, to-wit: 

‘Oklahoma City, Oklahoma, January 9, 1914. 

• ! 

Commissioners of the Land Office, 

State of Oklahoma. 

i 

Gentlemen : 

i 

We, your Oil & Gas Committee, beg leave to submit the 
following report, to-wit: 

On January 9, 1914, at four o’clock P. M., we received 
and opened bids for the re-leasing of the northeast quar¬ 
ter, and south half of northwest quarter, and southwest 
quarter, and south half of southeast quarter of Sec- 

107 tion 16, Township 21 North, Range 8 ^last, Indian 
Meridian, containing four hundred and eighty acres, 

6—5115a ! 
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more or less, in accordance with the published advertise¬ 
ment and rules and regulations governing same, as follows: 

Bid for Leasing Public School Lands. 

To the Commissioners of the Land Office of the State of 

Oklahoma. 

Gentlemen : 

Application is hereby made to lease for oil and gas pur¬ 
poses, under the laws of the State of Oklahoma, and the 
rules and regulations lawfully made by the Commission¬ 
ers of the Land Office, the following described lands in 
Pawnee County, Oklahoma, to-wit: 

Northeast quarter (N. E. %), and South half (S. Vii) of 
Northwest quarter (N. W. %), and Southwest quarter (S. 
W. %), and South half (S. ¥>) of the Southeast quarter 
(S. E. %) of Section Sixteen, Township twenty-one (21) 
North, Range eight (8) East, containing four hundred and 
eighty acres (480), more or less. 

Your applicant being the present owner and in possession 
of the improvements and equipment on the above de¬ 
scribed land, draft for fifty-five thousand eight hundred 
($55,800.00) dollars, the appraised valuation, of said im¬ 
provements does not accompany this bid. 

Draft Number 43419 in the sum of Three thousand ($3,- 
000.00) dollars, issued by the Bartlesville National Bank 
of Bartlesville, Oklahoma, is herewith deposited with this 
bid, as earnest money, and made payable to the Commis¬ 
sioners of the Land Office, under the terms of the advertise¬ 
ment. 

Your applicant hereby bids for said oil and gas mining 
lease, a royalty of twelve and one-half per cent (12VL0 and 
a bonus in addition thereto in the sum of fifteen thousand 
($15,000.00) dollars. 

108 This bid is made under the express condition that 
the bidder does not in any manner waive its pref¬ 
erence right given it under its lease covering the above 
described land, and by law to take said lease as advertised 
at the highest bid therefor if it so elects. 


I 

i 


COMMISSIONER OF INTERNAL REVENUE. 83 

i 

Dated at Bartlesville, Oklahoma, this 9tlji day of Jan¬ 
uary, 1914. j 

(Signed) SOUTHWESTERN OpLL FIELDS 

COMPANY, i 

By C. H. McCREADY, ! 

General Manager. 

i 

Form of Bid for Leasing Public Lands. 


To the Commissioners of the Land Office, 
State of Oklahoma. 

Gentlemen : 


Having read the foregoing rules and regulations for 
leasing public lands for oil and gas purpose^, application 
is hereby made to lease under the laws of Qklahoma and 
the rules and regulations of the Commissioners of the 
Land Office, the following described lands: j 

The South half of the Northwest quarter i(S. % of N. 
W. 14 ), the southwest quarter, the northeast |quarter, and 
the south half of the southeast quarter (S. \L\ of S. E. %) 
of Section 1G, Township 21 North, Range 8 Ea$t, in Pawnee 
County, Oklahoma. j 

Draft Number 527, in the sum of fiftv-fiye thousand 

7 w 

eight hundred ($55,800.00) dollars, on the State National 
Bank of Oklahoma City, Oklahoma, in the State of Okla¬ 
homa, accompanies this bid, and is made pajyable to the 
Commissioners of the Land Office and deposited under the 
rules and the published advertisement, and in the event that 
the lease is awarded and executed to the bidder hereunder, 
this draft is to be used for the purposes of pajving for the 
improvements now on the above described lands, and 
109 belonging to the Southwestern Oil Fields Company, 
and appraised at the said sum of fifty-fijve thousand 
eight hundred ($55,800.00) dollars. j 

Certified check in the sum of three thousand! ($3,000.00) 
dollars, issued by the First National Bank of Cleveland, 
Oklahoma, accompanies this bid, and is deposited as ear¬ 
nest money, and made payable to the Commissioners of the 
Land Office, under the terms of the advertisement, and the 
rules of the Commissioners. 

In addition to the fifty per centum royalty determined 
and fixed bv Hie Commissioners of the Land Office I airree 


i 

I 
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to pay a bonus of no per cent of the gross production of 
oil produced on said lease, or — ($no) Dollars. 

In addition to the fifty per centum royalty determined 
and fixed by the Commissioners of the Land Office I agree 
to pay a bonus of no per cent of the gross production of 
gas produced on said lease, or — ($no) Dollars. 

(Signed) GEORGE W. SUTTON, 

Cleveland, Oklahoma. 

And your committee herewith tenders the original bids 
to the Commissioner- of the Land Office for their considera¬ 
tion, with recommendation. 

Respectfully submitted, 

(Signed) G. T. BRYAN. 

‘After carefully considering the two bids received it was 
moved and seconded that George W. Sutton be declared 
the highest responsible bidder, and that his bid be declared 
the highest and best bid received, and that he be awarded 
a lease upon the above described land for a period of live 
years, under the law, rules and regulations governing the 
same, in accordance with the bid submitted by him, pro¬ 
vided the Southwestern Oil Fields Company, a corporation, 
.elects not to take a lease upon said land at the royalty 
agreed to be paid by the said George W. Sutton, as 
110 set out in his bid, as provided in Rule 9 of the rules 
and regulations promulgated for the leasing of said 

land. 

Provided further, that if the Southwestern Oil Fields 
Company, a corporation, in the exercise of its preference 
right takes same at the high bid so received, then in that 
event a lease be awarded to said company for a second pe¬ 
riod of five years, as provided b\ law and the rules and 
regulations in such case made and provided. 

All vote Aye: Motion prevailed.’ ” 

Thereupon the witness Durant identified the record of 
the minutes of the proceedings of the Commissioners of 
the Land Office at a meeting held January 19, 1914, of 
which minutes of the actions of the Commissioners of the 
Land Office at said meeting the following part was intro¬ 
duced in evidence by the petitioner: 
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4 ‘The Secretary reported that the Southwestern Oil 
Fields Company, in the exercise of their preference right, 
elected not to take a lease for the second term of five years 
upon the award recently made to G. W. Sntton of Cleve¬ 
land, Oklahoma, upon the following described land: 

Northeast quarter, (N. E. 14), and South,half of North¬ 
west quarter (S. % of N. W. 14), and Southwest quarter 
(S. W. 14) and south half of southeast quarter (S. of 
S. E. 3 4), all in Section 16, Township 21 North, Range 8 
East, Indian Meridian. j 

And thereupon after possession of the lease and improve¬ 
ments had been delivered to Mr. Sutton, the amount de¬ 
posited in the sum of fifty-five thousand 'eight hundred 
($55,800.00) dollars for improvements, was paid over to 
the Southwestern Oil Fields Company. j 

It was moved and seconded that the action of the Secre¬ 
tary be confirmed and approved, and that jthe Chairman 

and Secretarv be authorized to enter into a lease con- 
* 

111 tract with G. W. Sutton for a term of five years, as 
provided by law, and the rules and regulations gov¬ 
erning the recent bidding, and that his bond ])e fixed at ten 
thousand ($10,000.00) dollars, same to be surety company 
bond. ! 

i 

All vote aye: Motion prevailed. j 

At the request of Dr. G. W. Sutton, it was moved and 
seconded that the lease awarded to him on Ithe northeast 

1 

quarter (N. E. 14), and south half of northwest quarter 
(S. V 2 of N. W. *4), and southwest quartet (S. W. 14), 
and south half of southeast — (S. M» of S. E. 14) in Section 
16, Township 21 North, Range 8 East, Indian Meridian be 
made to Coronado Oil and Gas Company. j 
All vote aye: Motion prevailed.” 

Thereupon the witness Durant testified: As Secretary 
of the Commissioners of the Land Office I have in my cus¬ 
tody the lease which was executed pursuant! to the fore¬ 
going action of the Commissioners of the Lahd Office and 
the lease which I hold was executed by the Commissioners 
of the Land Office to the Coronado Oil and Gas Company 
on the South half of the Northwest quarter (S. V 2 of N. 
W. 14), the Southwest quarter (S. W. 14), and the North¬ 
east quarter (N. E. 14), and the South half of the South- 

i 

! 
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east quarter (S. Yi of S. E. %) of Section 16, Township 
21 North, Range 8 East, Indian Meridian, as of date of 
January 17, 1917. 

Said lease was thereupon offered and introduced in evi¬ 
dence by petitioner and is as follows: 

“Oil and Gas Mining Lease. 

This indenture of lease, made and entered into in dupli¬ 
cate on this 17th day of January, 1914, by and between the 
Commissioners of the Land Office of the State of Okla¬ 
homa, hereinafter styled the lessors, parties of the first 
part, and Coronado Oil and Gas Company, hereinafter 
styled the lessee, party of the second part, 

112 Witnesseth: That under and in pursuance of the 
constitution and laws of the State of Oklahoma, the 
said lessors, for and in consideration of the royalty, cove- 
nants and stipulations and conditions herein expressed and 
hereby agreed to be paid, observed and performed by the 
said lessee, its successors and assigns, do hereby lease and 
let unto the said lessee and its successors and assigns for 
a term of five (5) years from and after the date hereof 
all oil deposits and natural gas in or under the following 
described tract of land lying in the County of Pawnee, in 
the State of Oklahoma, to-wit: 

“The South Half of the Northwest Quarter, The South¬ 
west quarter, the Northeast quarter and the South half 
of the Southeast quarter of Section Sixteen (16), Town¬ 
ship Twenty-one (21) North, Range Eight (8) East I. M. 

Which said lands are public lands belonging to the State, 
and were by the said Commissioners of the Land Office 
declared to be valuable for oil and gas purposes, and the 
said oil and gas deposits therein contained were by the 
said Commissioners of the Land Office segregated from the 
surface use and interest therein, with the right to pros¬ 
pect for, extract, pipe, store, refine and remove such oil 
and natural gas, with the right to use and keep so much 
of the said surface of said premises as may be necessary 
to prosect for, extract, pipe, store, refine and remove such 
oil and natural gas, including still further the right to use 
a sufficient amount of such oil and natural gas as fuel, 
light and power so far as may be necessary to the prose- 


I 
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cution of said operations, and with the further right to use 
any water on said premises that may be necessary to carry 
on said operations, in consideration whereof the lessee 
hereby agrees to pay a royalty of fifty (50%) per 

113 centum of all the oil and gas produced and sold from 
the fifteen wells now in operation j upon the said 

premises, and to operate the same to tlieir full capacity, 
and not to abandon or plug any well now! upon the said 
lands without written consent of the Commissioners of the 
Land Office first obtained in writing. 

All oil and gas due to the State under this contract shall 
be delivered by the lessee herein or his assigns free of cost 
to the State into pipe lines, tanks, or carsj or settled for 
before removing the same from the premises if sold in any 
other way. Certified copies of gauge tickets, sales, and 
shipments to be furnished at the request qf the Commis¬ 
sioners or any one authorized to act for tfiem; gas to be 
metered on the premises under high pressure unless some 
other method of gauging and measuring same shall be 
hereafter agreed upon in writing. 

The lessee further covenants and agrees tp exercise dili- 
gencc in the sinking of wells for oil and gas purposes on 
the lands covered by this lease, and to drill a sufficient 
number of wells on said premises to offset each and every 
well drilled upon adjoining premises, and the said lessee 
is hereby required and binds itself to develop said premises 
as is required by the laws of the State of Oklahoma and 
the rules and regulations adopted by the Commissioners 
of the Land Office. ! 

Whenever any well shall hereafter be drilled adjoining 
said premises and such well shall produce;oil or gas in 
paying quantities, then within fifteen days (hereafter the 
lessee herein shall begin the drilling of offset wells as above 
provided and development of oil and gas Ion such land 
herein shall be sufficient to extract all oil ajnd gas there¬ 
from with the least possible delay. 

114 The said lessee shall operate the leased premises 
for oil and gas to as full an extent as individual and 

corporate premises are being operated within the general 
oil and gas field where such lands are located 1 , and the fail¬ 
ure to do so shall forfeit this lease to the Staite, and there¬ 
upon the Commissioners of the Land Office! shall be en- 

i 


! 
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titled to take immediate possession of said lands and all 
improvements thereon. Accurate and reliable information 
concerning all wells and their operation and management 
to be furnished on demand of the Commissioners of the 
Land Office. The said party of the second part further 
agrees to carry on operations in a workmanlike manner 
to the fullest possible extent; to commit no avoidable waste 
on the said land, and to suffer no avoidable waste to be 
committed upon the portion of its occupancy or use; to 
take good care of the same, and to promptly surrender and 
return the premises upon the termination of this lease. 

The tools, boilers, power houses, lines, pumping, and 
drilling outfits, tanks, engines and machinery (and casing 
of all dry and exhausted wells) shall remain in the prop¬ 
erty of the party of the second part, and may be removed 
bv them at anv time before or at the expiration of this 
lease. 

The casing, derricks, boilers, power houses, power plants, 
lines, tanks, tubing, rods, pumping and drilling outfits, en¬ 
gines and machinery, tools and all other appliances nec¬ 
essary to be used in the operation of any producing well 
on the lease, shall be appraised six months prior to the 
expiration of this lease contract, in order to ascer- 
115 tain the fair and reasonable value thereof by ap 
praisers, one to be appointed by the Commission¬ 
ers of the Land Office, and one by the lessee herein named 
or its assignee holding said lease at the time, and if said 
appraisers be unable to agree upon the fair and reasonable 
value of all such property of the lessee or its assigns on 
said premises the two appraisers so appointed shall have 
the right and authority to appoint a third person, and the 
appraisement of a majority of said three appraisers shall 
be binding upon both parties hereto. It being expressly 
understood that the actual sale value of the materials and 
improvements mentioned at the time of appraisement shall 
alone be considered and no expense incurred in drilling, 
except materials permanently used in the operation of the 
well, shall be considered as improvements. 

In advertising said land for re-lease for a second term 
of five years, the appraised values of said property of 
the lessee on the lease shall be stated in said advertise¬ 
ment, and any bidder other than the lessee herein named 
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or its assignee shall be required to deposit the appraised 
value thereof with the Commissioners of the Land Office at 
the time the bid for the second term of five years is made, 
and if the lessee herein named or its assignee does not 
succeed in leasing said premises for a second period of five 
years, then in that event said amount shall ibe paid over 
to the lessee herein named or its assignee, provided, how¬ 
ever, that all royalties, rentals, charges and! claims have 
been paid; that it will not permit any nuisance to be main¬ 
tained on the premises under its control; that it will not 
use such premises for any other purpose than those au¬ 
thorized in this lease. Said second party further obligates 
itself and agrees not to plug, abandon or pfill the casing 
from any well, productive or otherwise,;without first 
116 securing the written consent of the first; party, or its 
duly authorized agent, and it is further mutually 
agreed that a violation of this provision shall work a for¬ 
feiture of this lease at the option of the firsjt party, and 
that before abandoning any well under said wrjitten consent 
it will securely plug the same so as to effectually shut off 
all water above and below the oil bearing horizons accord¬ 
ing to law. i 

And the said party of the second part further covenants 
and agrees that it will keep an accurate account of all oil 
and gas mining operations, showing the sales, prices, dates 
of purchase, and the whole amount of oil an(l gas mined 
and removed; and all sums due as royalties shall be a lien 
on all implements, tools, movable machinery and all other 
personal chattels used in said prospecting and mining op¬ 
erations and upon all the unsold oil obtained from the land 
herein leased as security for the payment of said royalty. 

And it is mutually understood and agreed that this in¬ 
denture of lease shall in all respects be subject;to the rules 
and regulations heretofore or that may hereafter be law¬ 
fully prescribed and not in conflict with the lawful terms 
of this lease by said Commissioners relative toj oil and gas 
leases of public lands, and that this lease or any interest 
therein shall not be sub-let, assigned or transferred with¬ 
out the consent of the Commissioners of the Land Office 
first obtained in writing. And it is further mutuallv un- 
derstood and agreed that this lease is not executed to or 
in the interest of any pipe line or transportation company, 
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or any company allied to or confederated therewith or 
any subsidiary company thereof, nor any other company, 
corporation, person or association under the control of 
either or all of them, nor to any stockholder, officer, 

117 director, agent, representative or employee, acting 
singly or as a firm, or corporation of such companies 

or either of them, and that should the second party or its 
assigns violate any of the covenants, stipulations or pro¬ 
visions of this lease, or any of the regulations, or fail for 
a period of sixty days to pay the stipulated royalties pro¬ 
vided herein, then the Commissioners, after ten days notice 
to the parties hereto, shall have the right to avoid this in¬ 
denture of lease and cancel the same. 

If the lessee makes reasonable and bona tide efforts to 
find and produce oil in paying quantities as herein required 
of it, and such effort is unsuccessful, it may at any time 
thereafter surrender and wholly terminate this lease upon 
the full payment and performance of all its then accrued 
and payable obligations hereunder. 

It is agreed that for anv refinery of crude oil and its 
products and by-products owned and controlled by the 
State of Oklahoma the State shall have the preference 
right to purchase and receive the output from said prem¬ 
ises at the market prices therefor; providing that the 
lessee may sell the said output to any firm, corporation 
or person whatsoever until notice in writing from the Com¬ 
missioners of the Land Office lias been served upon the 
lessee that the State of Oklahoma is rcadv to take such 
oil or gas or either of them. 

The lessee, its successors or assigns, shall have the pref¬ 
erence right to re-lease said premises for a second term 
of five years at the expiration of this lease, at the maximum 
rate of rentals, royalties and bonuses that mav be ob- 
tained therefor at the time of such renewal. Said Maxi¬ 
mum rate shall be determined by such reasonable and law- 
fnl regulations as are now or may hereafter be prescribed 
by the Commissioners of the Land Office or other person or 
persons authorized thereto by the State of Oklahoma. 

118 The term “Commissioners of the Land Office of the 
State” as used in this lease shall include anv board, 

person, or persons who are or may hereafter be authorized 
by law to act in behalf of the State in the matters relating 
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to the leasing of the public lands of the State* of Oklahoma 
for oil and gas purposes. 

Tt is further agreed and understood that tlie approval of 
this lease by the Commissioners shall be of no force nor 
effect unless the party of the second part furbish a bond in 
the sum of Ten Thousand Dollars ($10,000.00) to the satis¬ 
faction of said Commissioners, in accordance with the regu¬ 
lations of said Commissioners, which shall be deposited and 
remain on file in the office of the Commissioners of the Land 
Office of Oklahoma. j 

And it is agreed that the lessee shall, at the iexpiration of 
each quarter after the premises produces oil and gas, or 
either of them, for the quarter prior to the said report, and 
whenever said production reports, computed together or 
singly vary from the sales report, the lessee, upon the 
proper showing and proof shall be given credit on the pro¬ 
duction report or reports for the amount of shrinkage. 

The said lessee binds and obligates itself to do and per¬ 
form all of the conditions imposed on it by law and this 
lease and obligates itself to protect the State of Oklahoma 
from all damage, loss, charges, and claims of every kind or 
nature, by reason of a failure to comply in whole or in part 
with the terms of this lease as herein imposed, this lease 
and all rights and privileges inuring to the benefit of the 
said lessee may be forfeited and cancelled, and the said 
Commissioners for and on behalf of the State pf Oklahoma 
shall be entitled to recover from the lessee’s bonds- 
119 men all rents, royalties, charges, and claims of every 
kind and nature due and owing and accruing and 
arising out of and bv reason of this lease. 

• i 

In Witness Whereof, the said parties have hereunto sub¬ 
scribed their signatures, the day and year firs!} above writ¬ 
ten. 

THE COMMISSIONERS OF 
THE LAND OFFICE OF 
THE STATE OF OKLA¬ 
HOMA, j 

(Signed) By LEE CRUCE, 

Governor of the State of Oklahoma 
and Chairman of said Commissioners. 
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Attest: 

[seal.] 

JOHN R. WILLIAMS, 

Secretary. 

CORONADO OIL AND GAS 
COMPANY, 

(Signed) By G. W. SUTTON, 

President. 

Attest: 

GEO. REYNOLDS. 


State of Oklahoma, 

Pawnee County , ss: 


Before me, W. H. Boles, a Notary Public within and for 
said County and State, on this the 23rd day of January, 
1914, personally appeared G. W. Sutton, to me known to be 
the President of Coronado Oil & Gas Company and acknowl¬ 
edged to me that he executed the above instrument as his 
free and voluntary act and deed, and as the free and volun¬ 
tary act and deed of such corporation, for the uses and 
purposes therein set forth. 

In witness whereof I have hereunto set my hand and offi¬ 
cial seal, on this the 23rd day of January, 1914. 

(Signed) B. H. BOLES, 

Notary Public. 


[seal.] 


My commission expires March 10, 1915. 


120 State of Oklahoma, 

Oklahoma County , ss: 

Before me, Frank B. Lucas, a Notary Public, within and 
for said County and State, on this the 26th day of January, 

1914, personally appeared Lee Cruce, to me known to be 
the person who subscribed the name of the Commissioners 
of the Land Office of the State of Oklahoma to the foregoing 
instrument, as its Chairman, and acknowledged to me that 
he executed the same as his free and voluntary act and 
deed, and as the free and voluntary act and deed of such 
Commissioners of the Land Office, for the uses and purposes 
therein set forth. 
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In witness whereof I have hereunto set my liand and offi¬ 
cial seal, on this the 26th day of January, 1914J 

(Signed) FRANK B. LTfCAS, 

Notary Public. 

[seal.] 


My commission expires January 3rd, 1915.” j 

i 

l 

Thereupon the witness Durant identified a record of the 
minutes of the actions of the Commissioners of the Land 
Office at a meeting held on January 16, 1919, to December 
30, 1919, a portion of which minutes of a meeting of Feb¬ 
ruary 4, 1919, was offered and introduced in evidence as 
follows: 


44 Re Oil & Gas: In the matter of the oil and gas lease 
held by the Coronado Oil and Gas Company, covering the 
Northeast quarter (N. E. %); South half of northwest 
quarter (S. % of N. W. Vi); southwest quartet, and south 
half of southeast quarter (S. M> of S. E. %),!Section 16, 
Township 21 North, Range 8 East, Pawnee Cohntv, which 
lease had expired on January 17, 1919. The appraisement 
of the physical property on said lease having ijeen hereto¬ 
fore approved by the Commissioners of the Land Office, and 
the parties holding said lease now asking that the same be 
advertised at once for re-lease in order that ithey might 
offer a bid to obtain a commercial lease thereon and 
121 continue to operate said property. Aft^r explana¬ 
tions by Mr. R. L. Lunsford, President of the Coro¬ 
nado Oil & Gas Company, and W. A. Durant, Special Agent 
Oil & Gas Division, and after discussion by the Board, it 
was moved by Mr. Wilson, and seconded by Mr. Carter that 
said above described property be and the same is hereby 
ordered advertised under the preference right for re-lease 
for oil and gas purposes. Motion prevailed.” ! 

i 

The witness Durant thereupon identified a record of the 
minutes of a meeting of the Commissioners of the Land 
Office, held on March 18, 1919, of which the following por¬ 
tion was offered and introduced in evidence by petitioner: 

f 

44 Re Oil & Gas (Opening of bids): In the matter of open¬ 
ing bids of oil and gas pursuant to advertisement, as here- 


i 

i 
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inafter set out for the awarding of oil and gas leases, the 
tracts upon which bids are to be received having been ad¬ 
vertised, the sums together with the accompanying de¬ 
scriptions are herebelow set out, which are as follows: 
(List of lands accompanies each bid.) 

Hereupon, it being 3:00 P. M., the hour at which said 
bids were advertised to be received and opened on public 
lands set ouf for oil and gas purposes, it was duly moved 
and seconded that said bids be now received, which motion 
was unanimously carried, and the bids by the respective 
bidders were tendered and received, and it appearing that 
all persons desiring to bid had handed in their bid, an¬ 
nouncement being made that the receiving of bids was about 
to be closed, and no response being made, it was thereupon 
further moved and seconded that the receiving of bids be 
and the same is hereby ordered closed. 

All vote aye: Motion prevailed. 

122 Bid of the Coronado Oil & Gas Company of Cleve¬ 
land, Oklahoma, accompanied by a certified check in 
the sum of One Thousand ($1,000.00) Dollars on Tract No. 
2 (as advertised) being the south half of northwest quarter 
(S. Y> N. W. Vt); southwest quarter (S. W. %; northeast 
quarter (N. E. y 4 ) and south half of southeast quarter (S. 
y> S. E. V\) of Section 16, Township 21 North, Range 8 
East, Indian Meridian, Pawnee County, Oklahoma, bonus 
offered being four hundred and eighty ($480.00) dollars, 
or one dollar ($1.00) per acre. 

Bid of the Uncle Sam Oil Company, of Kansas City, 
Kansas, accompanied by certified check in the sum of one 
thousand ($1,000.00) dollars on tract Number 1, (as adver¬ 
tised) being the West half of Southwest quarter (W. y> of 
S. W. 14 ) and southeast quarter of southwest quarter (S. E. 
% of S. W. y 4 ) of Section 16, Township 21 North, Range 7 
East Indian Meridian, Pawnee County, Oklahoma, bonus 
being a hundred and twenty dollars ($120.00) or one dollar 
($1.00) per acre. 

Whereupon it was moved by Mr. Wilson and seconded 
by Mr. Carter, that the bid of above named companies be 
accepted and the Secretary is hereby directed to grant a 
renewal of lease to each of said bidders, the lease to be 
dated from the expiration of old lease. 

All vote aye: Motion prevailed.” 
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Thereupon the witness Durant testified, as Secretary of 
the Commissioners of the Land Office, and as custodian of 
the records, that he was in possession of the lease which 
was executed by the Commissioners of the Land Office pur¬ 
suant to the foregoing resolution and said lease was pro¬ 
duced, identified, offered and introduced in Evidence by 
petitioner and is as follows: 

I 

123 “The State of Oklahoma: j 

i 

Oil and Gas Mining Lease. 

T-2. 3-18-19. 


This indenture of lease, made and entered inljo in dupli¬ 
cate on this the 18th day of March, A. D. 1919, by and be¬ 
tween the Commissioners of the Land Office of the State of 
Oklahoma, acting for and in behalf of the State of Okla¬ 
homa, parties of the first part, hereinafter designated as 
lessor, and Coronado Oil and Gas Company, j Cleveland, 
Oklahoma, party of the second part, hereinafter designated 
as lessee, under and in pursuance of the provisions of the 
Constitution and Laws of the State of Oklahoma, relating 
to the segregation of the oil and gas deposits and the leas¬ 
ing thereof on school and other public lands belonging to 
the State of Oklahoma, witnesseth: 

I, the lessor, for and in consideration of Four Hundred & 
eighty no/100—($480.00) Dollars, the receipt whereof is 
hereby acknowledged, and of the royalties, covenants, sti¬ 
pulations and conditions hereinafter contained and hereby 
agreed to be paid observed and performed by the lessee, 
and his lawful assigns, does hereby demise, grant, lease 
and let unto the lessee for the term of five years! from the 
date hereof, and as long thereafter as oil or gas! or either 
of them is produced in paying quantities, all the oil de¬ 
posits and natural gas in or under the following described 
tract of land lying and being within the County of Pawnee, 
in the State of Oklahoma, to-wit: 

Northeast (N. E. 14) Quarter; South half of Northwest 
(N. W. 14) Quarter, South half (S. %) of the Southeast 
(S. E. 14) Quarter and the Southwest (S. W. 14|) of Sec¬ 
tion (16), Township Twenty-one (21) North, Range 8 East 
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I. M., and containing 480 acres, more or less, with 

124 the exclusive right to prospect for, extract, pipe, 
store and remove oil and natural gas, and to occupy 

and use only of the surface of said land as may reasonably 
be necessary to carry on the work of prospecting for, ex¬ 
tracting, piping, storing and removing such oil and natural 
gas. Also the right to obtain from wells or other sources 
on said land by means of pipe lines or otherwise, a suffi¬ 
cient supply of water to carry on said operations except 
the private wells or ponds of the surface owner or lessee, 
and also the right to use, free of cost, oil and natural gas 
as fuel so far as necessary to the development and opera¬ 
tion of said property. 

2 . The lessee hereby agrees to deliver or cause to be 
delivered to The Commissioners of the Land Office of the 
State of Oklahoma, or their successors, a royalty, of one- 
eighth part of the oil or gas produced from the leased 
premises or in lieu thereof pay to the State the market 
value of said royalty interest, as the Commissioners may 
elect. All oil and gas due to the State under this contract, 
shall be delivered by the lessee herein, free of cost, into 
pipe lines, tanks or cars, or settled or paid for before re¬ 
moving same, from the premises if handled in any other way. 
The lessee shall furnish to the lessor certified copies of 
gauge tickets, sales, shipments, and amount of gross pro¬ 
duction at their office in Oklahoma City. Gas to be metered 
on the premises under high pressure, unless some other 
method of gauging and metering same shall be hereafter 
agreed upon by the parties hereto in writing. 

3. The lessee shall exercise diligence in sinking wells for 
oil and natural gas on the land covered by the lease, and 
shall drill a sufficient number of wells to offset the wells 
upon adjoining contiguous premises, said offset wells to 

be commenced within ten days after completion of 

125 any producing well upon such adjoining contiguous 
premises, unless a different time is prescribed by 

notice in writing from the lessor, and be prosecuted dili¬ 
gently and continuously until completed; and the said lessee 
shall operate the leased premises for oil and gas to same 
extent as individual and corporate premises are being op¬ 
erated within the general oil and gas fields where such 
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land is located, and failure to faithfully comply with this 
provision shall be cause for forfeiture of this; lease to the 
State. I 

At least one well producing oil or gas in paying quanti¬ 
ties shall be drilled and completed within onie year from 
the date hereof, or failing so to do the lessee I shall pay to 
the lessor for each whole year the completion I of such well 
is delayed, for not to exceed five years from the date hereof, 
in addition to the other consideration named herein, a 
rental of One $1.00) Dollar per acre, payable 'annually, in 
advance, and if the lessee shall fail to drill 'at least one 
such well within such yearly period, and shall fail to sur¬ 
render this lease on or before the end of any such year 
during which the completion of such well is delayed, such 
failure shall be taken as conclusively evidencing the elec¬ 
tion and covenant of the lessee to pay the rental of One 
($1.00) Dollar per acre for such year, and thereupon the 
lessee shall be absolutely obligated to pay such rental. The 
failure of the lessee to pay such rental before! the expira¬ 
tion of fifteen (15) days after it becomes due ait the end of 
any yearly period during which a well has not been com¬ 
pleted, as herein provided, shall be a violation of one of 
the material and substantial terms and conditions of this 
lease and be cause for cancellation thereof, biit such can¬ 
cellation shall not in any wise operate to release or relieve 
the lessee from the covenants and obligations to pay such 
rental or any other accrued obligation. Jt being un- 
126 derstood that the completion of one well producing 

oil or gas in paying quantities during the life of this 
lease, shall relieve the lessee of all future liability for said 
$1.00 per acre hereunder, but the lessee shall, nevertheless, 
remain obligated to drill an off set, or necessary offsets, and 
other v r ells necessary to the proper development and opera¬ 
tion of said lease as herein otherwise provided; and pro¬ 
vided further that unless a producing well of oil or gas is 
completed on the above described premises within five years 
from the date hereof this lease shall be void. 

4 . The lessee shall carry on the development j and opera¬ 
tion in a workmanlike manner; commit no waste on said 
land, and suffer none to be committed upon thq portion in 

7—5115a 
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his occupancy or use; take good care of the same, and 
promptly surrender and return the premises upon the 
termination of this lease to the lessor, or to whomsoever 
shall be lawfully entitled thereto, unavoidable casualty 
only excepted. 

All tools, derricks, boilers, boiler houses, pipe lines, 
pumping and drilling outfits, tanks, engines and machinery, 
and the casing of all dry or exhausted wells, shall remain 
the property of the lessee and may be removed at any time 
prior to or at the termination of the lease by forfeiture or 
otherwise; and the lessee shall not permit any nuisance to 
be maintained on the premises; and shall not use said 
premises for any purposes than those authorized in the 
lease; and before abandoning any well, shall securely plug 
the same so as to effectually shut off all water from the oil 
bearing stratum, or in the manner required by the laws of 
the State of Oklahoma. 

5. The lessee shall keep an accurate account of all oil 
and gas mining operations, including a log of each well 

drilled, duly sworn to by the contractor or driller, 
127 which shall be filed with the Secretary to the Com¬ 
missioners of the Land Office withing thirty days 
after said well is completed. Accurate and reliable in¬ 
formation concerning all wells and their operation and 
management shall be furnished to The Commissioners of 
the Land Office or their representatives upon demand. The 
said lessee shall also keep an accurate account showing the 
sales, prices, dates, purchases, and the whole amount of oil 
and gas mined or removed, and all sums due as royalties 
shall be a lien on the implements, tools, and movable ma¬ 
chinery or personal chattels used in operating said prop¬ 
erty, and also upon all the unsold oil and gas obtained from 
the land herein leased as security for the payment of said 
royalties. 

6 . The lessee shall be liable to the surface owner or sur¬ 
face lessee for all damages or loss accruing to the surface 
interests in said land, and to all crops and improvements 
thereupon and appurtenances and hereditaments there¬ 
unto belonging by reason of the oil or gas mining operations 
hereunder, and in the event the amount of such damage 
cannot be agreed upon by the lessee hereof and such sur- 
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face owner or lessee, then the amount of such damage shall 

/ i _ ^ 

be determined as is or may be provided by law; The lessee 
hereof further agrees to pay all such damagejs within ten 
days after the amount thereof is determined an<ji the amount 
of such damages may be recovered from the lessee hereof 


and his sureties upon the bond given to secure 


the faithful 


performance of this lease. 


7. This lease shall be subject to the Constitution and laws 


of the State of Oklahoma and the rules and regulations of 
The Commissioners of the Land Office now or hereafter in 
force relative to such leases; all of which are Jnade a part 
of condition of this lease; Provided, That no! regulations 
made after the execution of this lease affecting either the 
length of the term hereof, the rate of royalty, or pay- 
128 ment hereunder or the assignment hereon shall oper¬ 
ate to affect the terms and conditions of this lease. 

8 . No transfer or assignment of this lease pr any part 
thereof, shall be valid, or convey any right in the assignee 
without the consent in writing of The Commissioners of 
the Land Office; and such assignee shall furnisji a bond to 
the satisfaction of The Commissioners of the Land Office, 
conditioned for the faithful performance of the covenants 
and conditions of this lease, and pay an assignment fee 
of Five Dollars. 


9. Before this lease shall be in force and effect the lessee 
shall give a good and sufficient bond in the sum of Two 
Thousand & No/100 ($2,000.00), Dollars to bp approved 
by the Commissioners of the Land Office, for the faithful 
performance of this lease. 

10. Upon the violation of any of the substantial terms 
or conditions of this lease, The Commissioners of the Land 
Office shall have the right at any time after hearing upon 
ten days notice, given by registered mail to the past, known 
address of such lessee, or by posting notice in writing in 
a conspicuous place upon the said premises, specifying the 
terms or conditions violated, to declare this leasie, null and 
void; and the said Commissioners for and on bejhalf of the 
State of Oklahoma, shall be entitled to recover from the 


lessee’s bondsmen, all rents, royalties, charges^ claims of 
every kind and nature due and owing and accruing and 
arising out of and by reason of this lease, on | failure to 
comply with the provisions thereof, and the lessors shall 


i 
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be entitled and authorized to take immediate possession of 
the land. 

11 . It is further agreed that for any refinery of crude 
oil and its products and byproducts, owned and con- 

129 trolled by the State of Oklahoma, the State shall 
have the preference right to purchase and receive 
the output from said premises at the market price thereof; 
Provided, that this clause shall not prevent the lessee from 
selling the output of said leases to any person, firm or cor¬ 
poration whatsoever until notice in writing from the Com¬ 
missioners of the Land Office shall be served on the lessee 
that the State is ready to take such oil and gas or either 
of them under this proviso shall be valid and binding. 

12 . The lessee may at any time hereafter surrender and 
wholly terminate this lease upon payment of the rentals 
and other liabilities then accrued and due hereunder, and 
may exercise such right by filing a formal relinquishment 
and release of the said lease with the Secretary to The Com¬ 
missioners of the Land Office; Provided, that if such lease 
has been recorded, by causing the release thereof to be filed 
and recorded in the proper recording office, and upon a 
compliance with these requirements such lessee shall there¬ 
by be relieved from liability for rental thereafter accru¬ 
ing. 

13. The surface owner or lessee of the said premises 
shall have gas free of cost from any well on said premises 
for domestic use thereon by making his own connection with 
the well. 

In witness whereof the parties hereunto subscribed their 
signatures on the dav and vear first above written. 

THE COMMISSIONERS OF THE LAND 
OFFICE OF THE STATE OF OKLAHOMA. 
(S.) J. B. A. ROBERTSON, 

Governor and Chairman. 

Attest: 

(S.) A. S. J. SHAW 

Secretary to the Commissioners, 
of the Land Office. 


130 CORONADO OIL & GAS COMPANY, 

Lessee, 

By R. L. LUNSFORD, 

President. 

Attest: 

J. B. MYERS, Treas. 
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State of Oklahoma, 

Oklahoma County, ss: 


Personally appeared before me, the undersigned Notary 
Public within and for said County and Stated J. B. A. Rob¬ 
ertson, to me known to be the person who subscribed the 
name of The Commissioners of the Land Office of the State 
of Oklahoma to the foregoing instrument, j as its Chair¬ 
man, and acknowledged to me that he executed the same as 
his free and voluntary act and deed, and a$ the free and 
voluntary act and deed of such Commissioners of the Land 
Office, for the uses and purposes therein set! forth. 

In witness whereof I have hereunto set 
notarial seal on this 21st day of March, 19t9. 

My commission expires Aug. 18, 1920. 

[seal.] LILLIAN A. DOWNS, 

Notary Public. 


my hand and 


Acknowledgment for Corporation . 

State of Oklahoma, 

Oklahoma County, ss: 

Personally appeared before me, the undbrsigned No¬ 
tary Public within and for said County and State, K. L. 

Lunsford, to me known to be the identical person 
131 who signed the name of the Coronado! Oil and Gas 
Company to the above and foregoing instrument as 
its President, and aknowledged that he executed the same 
as his free and voluntary act and deed, and as the free and 
voluntary act and deed of the said corporation for the uses 
and purposes therein set forth. 

In witness whereof I have hereunto set my {hand and no¬ 
tarial seal on this 21st day of March, 1919. 

[seal.] * LILLIAN C. DOWNS, 

Notary Public. 

My Commision expires Aug. 18, 1920. 


The witness Durant thereupon testified: 

Under the rules and regulations of the school land de¬ 
partment the lessee in an oil and gas lease of the charac¬ 
ter just introduced in evidence is required to give a bond. 
A bond was given by the lessee in connection with the lease 
just introduced in evidence and I have the bonbl. 


i 

i 
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Whereupon the bond referred to by witness was pro¬ 
duced, identified, offered and introduced in evidence and 
reads as follows: 

132 Oil and Gas Bond. 

State of Oklahoma, 

Paivnee County , ss: 

Know All by These Presents, That we Coronado Oil and 
Gas Company, a corporation organized and existing under 
the laws of the State of Oklahoma as principal, and South¬ 
ern Surety Company, a corporation organized and existing 
under the laws of the State of Iowa as surety, are held and 
firmly bound unto The State of Oklahoma in the sum of two 
thousand ($2,000.00) dollars, for the payment of which 
amount we hereby bind and obligate ourselves, successors 
and assigns by these presents. 

The conditions of the above obligations are such that if 
the above bounden Coronado Oil & Gas Company, its suc¬ 
cessors and assigns, or either of them, do and shall well and 
truly in all things perform faithfully and keep each and 
all of the covenants, conditions and agreements specified 
and contained in a certain oil and gas lease made and ex¬ 
ecuted on the 17th day of January, A. D. 1919, and expir¬ 
ing on the 17th day of January, A. D. 19*24, by and be¬ 
tween Coronado Oil and Gas Company and the Commis¬ 
sioners of the Land Office, of the State of Oklahoma for 
and on behalf of the State, covering the following land to- 
wit: Within the County of Pawnee, Oklahoma: Northeast 
(N. E. 1 /4) Quarter; South half of Northwest (N. W. V\) 
Quarter; South half (S. VL») of the Southeast (S. E. y 4 ) 
Quarter and the Southwest (S. W. Vi) Quarter and the 
Southwest (S. W. %) Quarter of Section Sixteen (1G) 
Township Twenty-one (21) North, Range Eight (8) 
E. I. M., containing 480 acres, and which said lease is 

on file in the office of the Secretarv of the Commis- 

•> 

sioners of the Land Office of the State of Oklahoma 

133 and is hereby referred to and made a part hereof, 
which on the part of the said Coronado Oil & Gas 

Company ought to be performed, fulfilled and kept accord¬ 
ing to the true meaning and intent of the same, then the 
above obligation is to be void, otherwise to remain in full 
force and effect. 
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In witness whereof we have hereunto set pur hands this 
21st day of March, A. D. 1919. 

CORONADO OIL & GAS COMPANY, 

| Principal , 

By R. L. LUNSFORD, i 

President. 

Attest: 

J. B. MYERS, Treas. 

SOUTHERN SURETY COMPANY, 

Surety. 

By L. N. BEADLES. j 

At to rney-in-Fact. 

Attest: 


Secretary. 


Approved. 

J. B. A. ROBERTSON.” j 

j 

Thereupon said witness further testified: 

i 

The school land covered by the above lease from the 
School Land Commissioners to the Coronado! Oil and Gas 
Company, introduced in evidence, has never jbeen sold by 
the State and the lease upon it is still in force.! 

Thereupon the witness Durant identifies minutes of the 
meeting of the Commissioners of the Land Office of March 
18, 1919, and the same are offered and introduced in evi¬ 
dence by the petitioner, as follows, to-wit: 

“Re Oil & Gas: In the matter of the leasp awarded to 
the Coronado Oil & Gas Company, of Cleveland, Oklahoma, 
covering the south half of the northwest quarter 
134 (S. */> of N. W. VLO ; southwest southwest quarter 

of northeast quarter (S. W. % N. E. %), and south 
half of southeast quarter (S. M> of S. E. % Section 16, town¬ 
ship 21 North, Range 8 East, Indian Meridian; it was 
moved by Mr. Wilson and seconded by Mr. Carter that Mr. 
Durant, Special Agent Oil & Gas Division, gp over above 
land and take up the matter with reference to drilling an 
offset on above lease, and report to the Board whether or 
not another well should be drilled. 

“All vote aye: Motion prevailed.” 


i 

i 
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The same witness thereupon identified a record of the 
minutes of meetings of the Commissioners of the Land 
Office from October 15, 1915 to March 16, 1916, and testi¬ 
fied that there are five members of the Commissioners of 
the Land Office, and identified the minutes of a meeting of 
the Commissioners of the Land Office held on February 24, 
1916, a portion of which was introduced and read in evi¬ 
dence by the witness as follows, to-wit: 

“Whereas, under oil and gas leases granted prior to 
December 3rd, 1915, and in certain lease contracts entered 
into between the Commissioners of the Land Office and 
oil and gas leases on forms other than Form-l-Atty. Genl.- 
1915, no specific provision is made for appraising the costs 
of drilling producing wells; and whereas, the omission of 
such specific provision hinders the development of the lands 
so leased for oil and gas purposes up to the date of 
135 the expiration thereof; and whereas, it is to the best 
interests of the State that the fullest possible de¬ 
velopment of the said lands be had throughout the life of 
such lease: 

Be it resolved bv the Commissioners of the Land Office 
that the following rule and regulation be and the same is 
hereby promulgated: 

Tf oil or gas is being produced in paying quantities from 
any premises heretofore leased, three months before the 
expiration of the term of said lease, the property of the 
lessee hereinafter mentioned shall be appraised and the 
said premises shall be advertised for release for another 
term of five years to commence at the expiration of the 
said existing lease. If at any time within three months of 
the expiration of any existing oil and gas lease, but more 
than sixty days prior thereto, either party to the said lease 
shall so request the other in writing, then the casings, der¬ 
ricks, boilers, power houses, power plants, tanks, lines, 
tubing, rods, pumping, and drilling outfits, engines and ma¬ 
chinery, tools and all other appliances, and equipment used 
and reasonably required in the development and operation 
of the leased premises shall be apraised .at the fair and 
reasonable value thereof by appraisers, one to be appointed 
by the Commissioners of the Land Office and one by the 
lessee or his lawful assigns. The two appraisers so ap¬ 
pointed shall before making the appraisement appoint a 
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third person and the appraisement of the majority of said 
three appraisers shall be binding* upon the parties to said 
lease, and the said appraisers, in addition to the fair 

136 cash value of the property aforesaid, shall allow to 
the lessee or his assigns a fair, just and reasonable 

compensation for the cost and expense of drilling each well 
then producing* oil or gas in paying quantities! and of each 
uncompleted well, but no compensation shall in any event 
be allowed for any dry or abandoned well or cojmpleted well 
or the equipment thereof not then producing 0il or gas in 
paying quantities. In advertising said land foij* re-lease for 
a subsequent term of five years, the appraised value of said 
property of the lessee and of the improvements aforesaid 
shall be stated in said advertisement and any bidder other 
than the lessee herein named or his assigns jshall be re¬ 
quired, in addition to the cash bonus bid, to deposit a sum 
of money or certified check payable to the lessee, or his 
assigns, equal to said appraised value, with the Commis¬ 
sioners of the Land Office. 

“The lessee or his lawful assigns shall have three days, 
or such further time as the Commissioners qf the Land 
Office may grant, after the bids for a new leasq are opened 
and the highest bidder determined by the said Commis¬ 
sioners, in which to exercise his preference right to re-lease 
said premises. If the lessee or his assigns shall fail and 
neglect in such time to exercise such preference right and 
to enter into a good and sufficient contract and give such 
bond as may be required for such lease for an additional 
period of five years, then the Commissioners of the Land 
Office may award the lease to such successful! bidder and 
shall deliver the money or certified check as deposited to the 
lessee hereunder or his lawful assigns, and such suc- 

137 cessful bidder shall thereupon become the owner of 
all such casings, derricks, boilers, power houses, 

power plants, tanks, lines, tubing, rods, pumpidg and drill¬ 
ing outfits, engines and machinery and tools, ahd all other 
appliances and equipment, and as against the lessee and his 
assigns, shall be entitled to the immediate possession of the 
same and of said premises, and of the oil and gap thereafter 
produced therefrom. 

“Resolved, further, that this rule and regulation shall 
have all the binding force and effect of an agreement en¬ 
tered into between the Commissioners and any lessee under 
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any lease contract executed upon any form other than said 
Form 1-Atty r Genl.-1915, upon the acceptance of the same 
by such lessee or his assigns, such acceptance to be in writ¬ 
ing and filed with the Secretary of this Board within sixty 
days from the date of the adoption hereof or such further 
time as the Board may by resolution grant.” 

Thereafter the same witness identifies a supplemental 
agreement entered into between the Coronado Oil and Gas 
Company and the Commissioners of the Land Office on the 
17th day of January, 1917, which was offered and intro¬ 
duced in evidence by the petitioner and is as follows: 

138 Supplemental Agreement. 

State of Oklahoma, 

County of Oklahoma, ss: 

Whereas, heretofore on, to-wit: the 17th day of January, 
A. D. 1914, the Commissioners of the Land Office of the 
State of Oklahoma, made and entered into a certain oil 
and gas mining lease to the Coronado Oil and Gas Com¬ 
pany, of Cleveland, Oklahoma, covering the following de¬ 
scribed real estate and premises situated in the County of 
Pawnee, State of Oklahoma, to-wit: 

“The South half of the Northwest quarter, the North¬ 
west quarter, the Northeast quarter and the South half 
of the Southeast quarter of Section Sixteen (16), Town¬ 
ship Twenty-one North (21 N.), Range Eight (8) East,” 
which said lease was for a term of five years and provided 
for a royalty of 50 per cent of all oil and gas produced and 
sold from the fifteen wells then in operation upon said 
premises, and 

Whereas, the said lease contract did not provide for the 
drilling of additional wells, and 

Whereas, owing to the small production in that locality 
by reason of the territory being heavily drained by adjacent 
wells by reason of long operation and by reason of such 
conditions the Commissioners of the Land Office at a meet¬ 
ing held December 6, 1916, adopted and approved the fol¬ 
lowing recommendation; 

“With reference to the application of the Coronado Oil 
and Gas Company, of Cleveland, Oklahoma, who hold oil 
and gas lease on portions of Section 16, Township 21 N. 
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Range S East, Pawnee County, Oklahoma, to drill 

139 additional wells on this lease at a reduced royalty 

of 12% per cent. T am herewith submitting* the fol¬ 
lowing* recommendation: That they be allowed to drill ad¬ 
ditional wells at a royalty of 12% per cent for the reason 
that there are locations on this lease that oughjt to be drilled 
as our school section is now being heavily drajined by wells 
on adjoining lands which are located alongj the lines of 
our school section and are as near to the section lines as 
they can be drilled. A portion of the derricks of the wells 
on the adjoining lands are setting in the road jand the wells 
are right up against the section line. The ;wells on the 
school section are back from the line about |500 feet and 
room for a diagonal location between the wells jon the school 
section and the wells on the adjoining lands. r J;he Coronado 
Oil & Gas Company cannot afford to drill additional wells 
at a royalty of 50 per cent, therefore, I believy the royalty 
on the new wells drilled should be reduced to 12% per cent 
as there is no possibility of getting any big wells for the 
reason that the lands have been hcavilv draindd. I further 
recommend that the locations for these new wells be made 
by this department so that they will not interfere with the 
wells which are not producing and on which the state is now 
getting 50 per cent royalty, and also that they be located 
so that they will more effectually offset wells ;on adjoining 
premises. j 

It was moved by Mr. Wilson and seconded by Mr. Gault 
that the recommendation of the Special Agent be and the 
same is hereby ordered approved, that the said Coronado 
Oil and Gas Company be allowed to drill additional wells 
at a royalty of 12% per cent provided however that said 
locations shall be made by this Department, and the Special 
Agent, T. J. Ellis, Jr., is hereby authorized and directed 
to locate all said additional wells for this Department; it 
being understood that this order allowing additional wells 
to be drilled at a 12% per cent royalty in no wise 

140 affects the royalty upon the wells alreadjc drilled and 
producing. 

All vote aye; Motion prevailed.” | 

Now, therefore, in consideration of the abovej stipulations 
the parties hereto agree to the conditions therein contained 
and set out. 
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In witness whereof the parties hereunto subscribe their 
signatures the dav and year first above written. 

’ COMMISSIONERS OF THE LAND 
OFFICE OF THE STATE OF 
OKLAHOMA, 

Bv R. L. WILLIAMS, 

Governor and Chairman. 


Attest: 


[seal.] F. A. SMITH, 

Secretary to Commissioners. 

CORONADO OIL & GAS COMPANY, 
By G. W. SUTTON, 

President.” 


Attest : 

[seal.] GEO. W. REYNOLDS, 

Secretary Coronado Oil <£ Gas Company. 


The witness Durant then testified: 

I was born in the territory now comprised in the State 
of Oklahoma and have lived in the State sixtv-one (61) 
vears. I am familiar with the tracts of land about which I 
have been testifying. Tliev are situated in Pawnee Countv 
in what formerlv constituted Oklahoma Territorv and have 
been in possession of the Commissioners of the Land Of¬ 
fice through its lessees and have been regulated and super¬ 
vised bv the Commissioners of the Land Office since the 
beginning of the State. 

On cross examination the witness Durant further testi¬ 
fied: 

It is the custom of the Land Office with respect to the 
execution of leases never to execute and deliver a 
141 lease until the bond is filed by the lessee and ap¬ 
proved. 

On redirect examination the witness further testified: 

In case leases are assigned the assignee is required to 
give a bond. It is an ordinary occurrence for a lease to 
be awarded to a bidder and upon the direction of the suc¬ 
cessful bidder the lease is executed to some one else. In 
that event the bond is executed by the person who executes 
the lease. 
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Thereupon certain sections, and part of sections and 
provisions of the Enabling x\ct adopted by Congress and 
approved by the President on June 16, 1906, Chapter 3335, 
United States Statutes of 1905 and 1906, Part jl, page 267 
were offered, introduced and read in evidence by the peti¬ 
tioner as follows: 

i 

“Section 7. That upon the admission of th(^ State into 
the Union, Sections numbered 16 and 36, in every township 
in Oklahoma Territory, and all indemnity lajids hereto¬ 
fore selected in lieu thereof, are hereby grafted to the 
State for the use and benefit of the common schools: pro¬ 
vided, that Sections 16 and 36 embraced in permanent res¬ 
ervations for National purposes shall not at ajnv time be 
subject to the grant nor the indemnity provisions of this 
Act, nor shall any lands in Indian, military, or ptlier reser¬ 
vations of any character, nor shall land owned) by Indian 
tribes or individual members of any tribe be subjected to 
the indemnity provision of this act until the reservations 
shall have been extinguished and such lands be restored to 
and become a part of the public domain, provided, that 
there is sufficient untaken public land within said state to 
cover this grant: and provided, that in case any of the 
lands herein granted to the State of Oklahoma have hereto¬ 
fore been confirmed to the Territory of Oklahoma for the 
purposes specified in this Act, the amount so confirmed 
shall be deducted from the quantity specified in this Act. 

“Sections. * * * Where any part ojf the lands 

142 granted by this Act to the State of Oklahoma are 
valuable for minerals, which term shall a^so include 
gas and oil, such lands shall not be sold by the! said state 
prior to January 1, 1915; but the same may beileased for 
periods not exceeding five years, by the State officers duly 
authorized for that purpose, such leasing to be made by 
public competition after not less than thirty daysj advertise¬ 
ment in the manner to be prescribed by law, add all such 
leasing shall be done under sealed bids and awarded to the 
highest responsible bidder. The leasing shall require and 
the advertisement shall specify in each case a fixed royalty 
to be paid to the successful bidder, in addition to janv bonus 
offered for the lease, and all proceeds from leases shall be 
covered into the fund to which they shall properly belong, 
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and no transfer or assignment of any lease shall be valid 
or confer any right to the assignee without the consent of 
the proper state authorities in writing; provided, however, 
that agricultural lessees in possession of such lands shall 
be reimbursed by the mining lessees for all damage done 
to said agricultural lessees’ interest therein by reason of 
said mining operations. The Legislature of the State may 
prescribe additional legislation governing such leases not 
in conflict herewith.” 

Thereupon was offered, introduced and read in evidence 
by the petitioner the Ordinance Irrevocably Adopted by 
the Constitutional Convention of the State of Oklahoma in 
1907, accepting the enabling act which is as follows: 

4 4 Be it ordained by the Constitutional Convention for the 
proposed State of Oklahoma, that said Constitutional Con¬ 
vention do, by this ordinance, irrevocably, accept the terms 
and conditions of an Act of the Congress of the United 
States, entitled, “An Act enabling the people of Oklahoma 
and the Indian Territory to form a constitution and 
143 state government and be admitted into the Union on 
an equal footing with the original states; and to en¬ 
able the people of New Mexico and of Arizona to form a 
constitution and State Government and be admitted into 
the Union on an equal footing with the original states, ap¬ 
proved June the 16th, A. D. 1906.” 

Thereupon is offered, introduced and read in evidence by 
petitioner Section 1, Article 11, of the Constitution of the 
State of Oklahoma (erroneously described in transcript as 
Article 3) as follows: 

4 4 The State hereby accepts all grants of land and dona¬ 
tions of money made by the United States under the pro¬ 
visions of the Enabling Act and anv other acts of Congress 

C.' w O 

for the uses and purposes and on the conditions for which 
same are granted or donated and the State also hereby 
pledges itself to preserve such lands or moneys and all 
moneys derived from the sale of said lands as a sacred trust 
to keep same for the use and purposes for which they were 
granted or donated.” 


Ill 
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Thereupon is offered, introduced and read hi evidence 
by petitioner an act entitled: | 

i 

“An Act to authorize the Commissioner of the Land 
Office to Lease Public Lands for Oil and Gas Purposes,” 
approved by the Governor of the State of Oklajhoma, May 
26,1908, and to be found at page 490 of the Session Laws of 
Oklahoma, 1907-08, which is as follows: 


“Be it enacted by the People of the State of iOklahoma: 

Section 1. When any tract of the school and cither public 
lands, granted to the State of Oklahoma under!the Act of 
Congress known as the “Enabling Act” is, by t)ie commis¬ 
sioners of the land office of the State, known tojcontain oil 
or gas, or where such lands are, by said commissioners, 
deemed valuable for oil and gas purposes^ such corn- 
144 missioners shall enter of record in their office, their 
finding, declaring that such oil or gas character ex¬ 
ists, and further declaring that the oil and the gjis deposits 
are segregated from the surface use and interest therein, 
and such segregation of such deposits shall conclusively 
withhold the same from sale, lease or other alienation, ex¬ 
cept as provided in this Act. 

Section 2. Each agricultural, timber, grazing or other 
lease to any surface interest in the deposits segregated, as 
provided in section one hereof, and further reserve to the 
State and its lessees and grantees the right td drill and 
operate for oil and gas wells on such premise^, and the 
easement use and right of way to enter upon! and fully 
enjoy the mining right reserved in this act. 

Section 3. The oil and gas interest described ih this Act 
in such lands may be leased by the commissioners of the 
Land Office for oil and gas purposes to the same extent 


and in the same manner as a private owner of lands in fee 
could, in his own right, execute a grant thereto, subject, 
however, to the following limitations: 

First. For a period not exceeding five years, 'with suit¬ 


able provisions for preference right to release fot a second 
term of five (5) years at its expiration, at the 'maximum 


rate of rentals, royalties and bonuses that may be obtained 


therefor, at the time of such renewal. 


i 


i 

i 
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and no transfer or assignment of any lease shall be valid 
or confer any right to the assignee without the consent of 
the proper state authorities in writing; provided, however, 
that agricultural lessees in possession of such lands shall 
be reimbursed by the mining lessees for all damage done 
to said agricultural lessees’ interest therein bv reason of 
said mining operations. The Legislature of the State may 
prescribe additional legislation governing such leases not 
in conflict herewith.” 

Thereupon was offered, introduced and read in evidence 
by the petitioner the Ordinance Irrevocably Adopted by 
the Constitutional Convention of the State of Oklahoma in 
1907, accepting the enabling act which is as follows: 

“Be it ordained by the Constitutional Convention for the 
proposed State: of Oklahoma, that said Constitutional Con¬ 
vention do, by this ordinance, irrevocably, accept the terms 
and conditions of an Act of the Congress of the United 
States, entitled, “An Act enabling the people of Oklahoma 
and the Indian Territory to form a constitution and 
143 state government and be admitted into the Union on 
an equal footing with the original states; and to en¬ 
able the people of New Mexico and of Arizona to form a 
constitution and State Government and be admitted into 
the Union on an equal footing with the original states, ap¬ 
proved June the 16th, A. D. 1906.” 

Thereupon is offered, introduced and read in evidence by 
petitioner Section 1, Article 11, of the Constitution of the 
State of Oklahoma (erroneously described in transcript as 
Article 3) as follows: 

“The State hereby accepts all grants of land and dona¬ 
tions of money made by the United States under the pro¬ 
visions of the Enabling Act and any other acts of Congress 
for the uses and purposes and on the conditions for which 

same are granted or donated and the State also herebv 

*■ • 

pledges itself to preserve such lands or moneys and all 
moneys derived from the sale of said lands as a sacred trust 
to keep same for the use and purposes for which they were 
granted or donated.” 
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Thereupon is offered, introduced and read in evidence 
by petitioner an act entitled: 

“An Act to authorize the Commissioner jof the Land 
Office to Lease Public Lands for Oil and Gas Purposes/’ 
approved by the Governor of the State of Oklahoma, May 
26,1908, and to be found at page 490 of the Session Laws of 

Oklahoma, 1907-08, which is as follows: I 

I 

i 

“Be it enacted by the People of the State of Oklahoma: 

Section 1. When any tract of the school and! other public 
lands, granted to the State of Oklahoma undejr the Act of 
Congress known as the “Enabling Act” is, by*the commis- 
sioners of the land office of the State, known tjo contain oil 
or gas, or where such lands are, by said coijnmissioners, 
deemed valuable for oil and gas purposes, such corn- 
144 missioners shall enter of record in theiij office, their 
finding, declaring that such oil or gas character ex¬ 
ists, and further declaring that the oil and the gas deposits 
are segregated from the surface use and interest therein, 
and such segregation of such deposits shall conclusively 
withhold the same from sale, lease or other alienation, ex¬ 
cept as provided in this Act. j 

Section 2. Each agricultural, timber, grazing or other 
lease to any surface interest in the deposits segregated, as 
provided in section one hereof, and further reserve to the 
State and its lessees and grantees the right tb drill and 
operate for oil and gas wells on such premises, and the 
easement use and right of way to enter upon and fully 
enjoy the mining right reserved in this act. 

Section 3. The oil and gas interest described in this Act 
in such lands may be leased by the commissioners of the 
Land Office for oil and gas purposes to the sijime extent 
and in the same manner as a private owner of lands in fee 
could, in his own right, execute a grant thereto, subject, 
however, to the following limitations: 

First. For a period not exceeding five years, I with suit¬ 
able provisions for preference right to release for a second 
term of five (5) years at its expiration, at thejmaximum 
rate of rentals, royalties and bonuses that may be obtained 
therefor, at the time of such renewal. 
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Second. Upon due advertisement and public notice of 
not less Ilian thirty days, in such manner as such Commis¬ 
sioners may, by rule, prescribe. 

145 Third. Such leasing shall be done under public 
bids and awarded to the highest responsible bidder; 
Provided, the commissioners of the Land Office shall have 
power to reject any and all bids. 

Section 4. The lease contract of the State, with anv lessee 
for oil and gas purposes, shall stipulate, and the advertise¬ 
ment for bids for leasing* such land shall specify a fixed 
royalty, to be determined by the commissioners of the Land 
Office, and in no event less than 12V*> per centum of the 
total output of such oil and gas, and in addition thereto 
any bonus offered for such lease, and shall also require a 
deposit of sufficient earnest money in the hands of such 
commission as such commission may require to accompany 
each bid, with appropriate conditions of forfeiture for 
failure to comply with the terms and conditions of bidding 
upon such lands. All leases for oil and gas provided in 
this Act shall contain a provision requiring the lessee to 
drill a sufficient number of wells upon the leased premises 
to offset the wells upon adjoining contiguous premises, and 
a further provision that a failure to faithfully operate the 
leased premises for oil and gas to as full an extent as in¬ 
dividual and corporate premises are being operated within 
the general oil and gas field where such land is located, shall 
forfeit such lease to the State. No transfer of assignment 
of any lease shall be valid or convey anv right in the as- 
signee without the consent in writing of the commissioners 
of the Land Office. The Board of Land Office Commis¬ 


sioners shall require a good and sufficient bond for the faith¬ 
ful performance of said lease and may make such additional 
rules and regulations covering same as are not specifically 
provided for in this Act. 

146 Section 5. No lease shall be executed to, or in the 
interest of any pipe line or transportation company, 
or any company allied to, or confederated therewith, or any 
subsidiary company thereof, nor any other company, cor¬ 
poration, person, or association under the control of either 
or all of them, nor to any stockholder, officer, director, 
agent, representative or employee, acting singly or as 
firms or corporations of such company, or either of them. 
Leases executed under the terms of this Act shall stipulate 
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1 liat, for any refinery of crude oils or its products and by¬ 
products, owned, operated or controlled by the State, the 
State shall have the preference right to purchase and 
receive the output of such oil and gas lease gt the market 
price thereof; Provided, nothing in this Act jshall prevent 
1 lie lessee from selling the output of said leases to any per¬ 
son, firm or corporation whatsoever until notijee in writing 
from the Commissioners of the land office shall be served 
on the lessee that the State is ready to take jsuch oil and 
gas, or either of them, and all sales of oil and gas under this 
proviso shall be valid and binding. 

Section 6. Any person, firm or corporation leasing under 
the provisions of this act and operating for oil and gas, 
shall be liable to the surface owner, the lessee pr purchaser, 
for all damages or loss accruing to the surface interest in 
said land and to all crops and improvemcnjts thereunto 
belonging, whether said land be agricultural, timber, graz¬ 
ing or otherwise. 

Section 7. Should the lessee or owners of! the surface 
interest and the lessee of the oil and gas interest specified 
in this Act be unable to agree upon the damage and loss 
sustained bv such surface lessee or owner bv such lessee of 
the oil and gas interest therein, may condemn the same for 
such purpose under the law of eminent domain to 
14-7 like extent and in the same manner apd upon the 
same procedure and remedies as is provided for the 
assessment or damages and compensation to the owner of 
the fee in case of condemnation for railway purposes. 

Section 8. The commissioners of the land office shall have 
plenary power and authority to enter their finding of record 
in their office, modifying, altera/ing or vacating any order, 
finding or entry, and when any tract or parcel of land shall 
be proven to be valueless for oil and gas purposes, or such 
tract of land or the oil and gas fields in which j the same is 
situated shall become impoverished and exhausted, then 
such commissioners shall enter of record their finding of 
such non-oil and gas bearing character, or such exhausted 
or valueless condition for such oil and gas purposes, and 
when so entered of record by such commissioijters, the oil 
and gas character of such land shall conclusively terminate. 
Upon premises leased for oil and gas purposes!, no finding 
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or other entry of record shall he made, modifying*, altering 
or vacating any order, finding* or entry, previously made 
until notice of not less than ten davs shall be given by 
registered mail to the last known address of such lessee, or 
by posting notice in writing in a conspicuous place upon 
the premises vacated by such new finding, order or entry. 

Section 9. The proceeds derived in bonuses and royalties 
and from other inducements and considerations for the 
execution and operation of the oil and gas leases in this Act 
provided, shall be carried into the several funds, for the 
use and benefit of which such lands were granted by the 
United States to the State of Oklahoma, and to the terri¬ 
tory now comprising the area embraced within the said 
State under the provisions of the Enabling Act, and any 
and all other acts of Congress, for the uses and purposes, 
and upon the conditions and under the limitations 
148 for which the same were granted and the monev 
resulting from such lease and from the operation 
thereof shall be handled, disposed of and used in like man¬ 
ner as the other moneys belonging to said several funds 
under the laws of this State. 

Section 10. All Acts and parts of Acts, rules and regula¬ 
tions as well as the alterable provisions of the schedule of 
the Constitution of the State, in conflict herewith, are modi¬ 
fied, amended and repealed to conform hereto. 

Section 11. An emergency is hereby declared, by reason 
whereof it is necessary, for the immediate preservation of 
the public peace and safety, that this Act take effect from 
and after its passage and approval. 

Approved May 26, 1908.” 

Thereupon is offered, introduced and read in evidence 
by petitioner an Act adopted by the Legislature of the State 
of Oklahoma, entitled “An Act Regulating the leasing of 
school and other public lands owned by the State for oil 
and gas purposes, and declaring an emergency”, which is 
as follows: 

“Section 1. The Commissioners of the Land Office are 

authorized to lease for oil and gas purposes any of the 

school or other lands owned bv the State of Oklahoma, 

* / 

which such commissioners may deem valuable for oil and 
gas, for the term of five years and as long thereafter as oil 
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or gas may be produced therefrom in paying quantities, 
upon such terms and conditions and in suclij quantities as 
the commissioners shall by rules and regulations prescribe. 
Each such lease shall provide for the delivery to the State 
of a royally of not less than one-eighth partj of the oil or 
gas produced from the leased premises or in lijou thereof the 
payment to the State of the market value of said royalty in¬ 
terest, as the commissioners may elect. Such leasing shall 
be made by public competition after not less than thirty 
days’ notice by publication in two newspapers authorized 
by law to publish legal notices, one of which news- 
149 paper shall be published at the State Capitol, and the 
other in the county where the land is situated, such 
leasing shall be let by sealed bids and each lease awarded to 
the highest responsible bidder. Such oil and gjas leases may 
be assigned only with the consent and approval of the Com¬ 
missioners of the Land Office. Provided, that the Commis¬ 
sioners have the right to reject any and all bids. 


Empowered to Segregate. 

i 

i 

Section 2. The Commissioners are empowered to segre¬ 
gate any of the school or public lands for mineral purposes 
which the commissioners may, by order entered of record, 
determine to be valuable for oil, gas or mineral purposes, 
and each agricultural, grazing or other lease Of the surface 
rights or interest in anv land so segregated shall reserve 
to the State its lessees or grantees, the right to explore, 
drill and operate for oil or gas on such lands os well as the 
right to enter upon the said lands and enjotr the mining 
rights so reserved. 

1 

1 

Term of Lease. 

Section 3. All oil and gas leases executed [by the Com¬ 
missioners of the Land Office shall be for a j term of five 
years and as long thereafter as oil or gas may; be produced 
in paying quantities; provided, upon the forfeiture, or can¬ 
cellation of surrender, or expiration of lease bv reason of 
its termination 011 account of the five years limit, provided 
for in the 44 Enabling Act,” or any other cause, the school 
land commissioners shall provide for the leasing of such 
land in the same way and in the same manner that the 


1 
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School Lancf Commissioners lease land which has never 
been leased. Provided, on such leases which are sur¬ 
rendered or which may expire or which have expired, the 
lessees or assigns shall have the value physical prop- 
150 erties on such lease, which value shall be determined 
by a board of appraisers, especially appointed by the 
School Land Commissioners for the appraising of physical 
property of leases. Provided, no physical property valua¬ 
tion shall be attached or considered in the making of a lease 
on a tract consisting of more than 640 acres. If no well 
shall be completed upon any leased premises within one 
year from the date of the lease, the lessee shall pay to the 
State of Oklahoma an annual rental in advance of such 
sum per acre as the Commissioners shall prescribe in the 
lease, which payment shall operate to defer the completion 
of a well during the year for which such rental payment is 
made. 

Provision of Lease. 


Section 4. All leases for oil and gas shall contain a pro¬ 
vision to drill one well on each leased tract within one 
year from the, date of such lease or on failure to complete 
such well to pay an annual rental per acre as hereinbefore 
provided. All such leases shall further provide that the 
lessee shall drill a sufficient number of wells upon the leased 
lands, to offset all producing wells upon any adjoining or 
contiguous lands, and a further provision that the failure 
of the lessee to diligently and in good faith operate the 
leased premises for oil and gas to as full an extent as other 
lands are operated in the general oil and gas held where 
such leased lands is located shall forfeit all rights of the 
lessee under such lease. Each lessee shall execute a bond 
to the State of Oklahoma with sureties to the approval of 
the Commissioners and in such sum as the Commissioners 
shall prescribe, conditioned for the faithful performance 
of the provisions of the lease and for the payment of all 
recoverable damages which such lessee may cause to the 


property, crops, or rights of the surface lessee. 

151 Each lease shall further provide that in the event 
the State shall at any time operate a refinery for the 
refining of crude petroleum or the extraction of any of its 
products or by-products, the State shall have the preference 
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right to purchase and take the production or output of any 
such oil or gas well at the prevailing market plrice thereof, 
upon lhe Commissioners serving written notice upon the 
owners of any well, of the purposes and readiness of the 
State to take such production. 

Rules Governing Leases. | 

I 

Section 5. The Commissioners of the Land Office may 
adopt and promulgate appropriate rules and regulations for 
carrying into effect the provisions of this acti, but no re¬ 
strictions or prohibitions against any bidder orj prospective 
bidder shall be made other than as provided id this act. 


Lessee Liable—Surface Owners, j 

Section 6. The lessee, under any oil or gas lease executed 
by the Commissioners of the Land Office shall be liable 
to the surface owner or lessee for all injury, j damage, or 
loss occurring to tlie surface interest, interest iii such lands 
or to any buildings, crops or improvements, orjother prop¬ 
erty, located upon or used in connection with said land. 

Funds—Bonuses—Royalties. 


Section 7. All funds arising from bonuses, royalties or 
rentals for oil and gas leases, shall be carried! into and 
credited to the permanent funds for the use ajnd purpose 
designated in the grant of such lands by Congress to the 
State of Oklahoma and all such funds shall be kcjpt, handled 
and used in like manner as other moneys belonging to said 
permanent funds. j 


152 


Acts in Conflict Repealed. 


Section 8. All acts or parts of acts inconsistent herewith, 
are hereby repealed. 


Emergency. 

Section 9. For the preservation of the public peace, 
health and safety, an emergency is hereby declared to ex¬ 
ist, by reason whereof, this Act shall take effect and be in 
force from and after its passage and approval. 

Approved this 30th day of March, 1917.” 
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Thereupon the following colloquy between counsel, in 
open court, occurred: 

“Mr. Hays: Now, 1 would like to have it understood and 
agreed, if the Board pleases, that the Act of 1907 and 'OS, 
the lirst Act introduced in evidence, was in force at the time 
of the execution of the lirst lease and that the Act of 1917, 
the second Act introduced, was in force at the time of the 
execution of the second lease. Is that correct? 

“Mr. Dwight II. Green: Yes, that is correct.” 

Whereupon G. W. Reynolds, being duly sworn, testi¬ 
fied on behalf of petitioner as follows: 

“I have been Secretary of the Coronado Oil and Gas 

Company since it was organized in January, 1914. The 

Company was organized to take over the school land lease 

that had been bid in bv Dr. Sutton and took it over im- 

•/ 

mediately after the organization was perfected. The lease 

is on land in 16-21-8. The Coronado Oil and Gas Company 

owned no other property in January, 1914, than the 

153 leaice and has owned and operated just that one 

lease on the school land. It had no source of income 

during the years 1917, T8 and T9 except the revenue from 

this lease. It was a developed oil and gas lease on which 

there were probably fifteen operating wells. The Company 

derived its entire income during the years 15)17, 1918 and 

T9 from the production and the sale of oil produced from 

the lands covered bv this lease. 

% 

On cross-examination the witness Reynolds further testi¬ 
fied : 

I was one of the incorporators of the Coronado Oil & Gas 
Company. As Secretary of the Company, I have with me 
the minute books of the company, which shows a copy of the 
articles of incorporation of the company, and which I am 
willing to put into evidence. 

Whereupon there was introduced and read in evidence 
by the respondent the following from Article 2 of the 
Certificate of Incorporation, which outlines the purpose of 
the petitioner corporation: 

“The purposes for which this corporation is formed are 
as follows: 
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“To lease, hold, control, operate and sub-leqse oil, gas, 
coal and other mineral lands; to prospect for pil and gas, 
coal and other minerals and mine for the samej to conduct 
drilling and mining operations for, and to produce oil, gas, 
coal and other minerals; to borrow monev when necessary 
to advance such prospecting and operating, and to pledge, 
bond and mortgage the interests of this Corporation 
154 in and to such real estate, personal prbperty and 
chattels real as it mav own, as security therefor; 
to buy, sell, convey and give title to and for leases, and 
leasehold estates for oil, gas, coal, and other mineral prop¬ 
erties, and to own and hold said power plants, pumping 
stations and plants for oil, gas and water; to buy, sell, and 
trade, refine, work in and utilize, refined and crude oil and 
its various products, gas, and coal and theirj products, 
and other minerals and their products and to dp all things 
whatsoever that it might or could do under and by virtue 
of the laws of the State of Oklahoma, and such other state 
or states as it may in the future operate and forward and 
promote any and all other purposes herein set forth. 

I 

Thereupon the same witness further test!lied on cross- 
examination : 

j 

There is no particular reference in the articles of incor¬ 
poration to this particular leasehold that lias been de¬ 
scribed and about which evidence has been introduced here. 
There is no particular reference in any article of the articles 
of incorporation referring to* this particular leasehold or 
particular tract of land. I considered that the company 
had the power to procure leases and go into the oil business 
anywhere it could get them. As organizer of thid company, 
I did not put any money into it. I did own some shares of 
stock in it at first, but do not now. I did not pa^r anything 
for those shares. One share was carried in my ^iame, just 
enough to qualify me as director. 


Thereupon counsel for both petitioner and respondent 
stated they had no further evidence to present and rested 
their case. The foregoing is the substance of all the evi¬ 
dence introduced at the trial of said proceeding. | 
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Petitioner agrees that the amount of gross income and 
net income of petitioner for the years 1917, ’18 and 
155 ’19 as found by the Board of Tax Appeals, and the 

amounts of deficiency taxes for said years, respec¬ 
tively, as determined by the Board of Tax Appeals are cor¬ 
rect, if it be determined that the income of petitioner, de¬ 
rived and received during said years from the production 
and sale of oil from said oil and gas leases is subject to in¬ 
come and profit taxes or renders petitioner liable under 
the law to the payment of income and profit taxes by reason 
of such income. 

S. W. HAYES, 

T. P. GORE, 
Attorneys for Petitioner. 

The foregoing Statement of Evidence is accepted as cor¬ 
rect and it is agreed by the Respondent that the same may 
be settled by the Board of Tax Appeals and made part of 
the Record in the foregoing case. 

C. M. CHAREST, 

General Counsel Bureau of Internal 

Revenue, Attorney for Respondent. 

The foregoing contains the substance of all the evidence 
given at the hearing of this proceeding. That the same may 
be preserved and made a part of the Record this statement 
of the evidence is duly stated, approved, signed and ordered 
to be made a part of the Record in the above entitled cause 
this Fifth day of December, 1929. 

By the Board: 

SUMNER L. TRUSSELL, 

Member. 

Now, December 9, 1929, the foregoing statement of evi¬ 
dence certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 

No. 10503. 

Coronado Oil and Gas Company, Petitioner, 

vs. 
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Commissioner of Internal Revenue, Respondent. 

Praecipe for the Record. 

To the Clerk of the United States Board of Ta^ Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the Petition for Review in the above 
stated case, transmit to the Clerk of the Court of Appeals 
of the District of Columbia, certified copies of the follow¬ 
ing documents: i 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above entitled case. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for Review. 

157 5. Stipulation made under and pursuant to the 

provision of Section 1002 of the Revenue Act of 1926, 
agreeing that the decision and judgment in this case may be 
reviewed by The Court of Appeals of the District of Co¬ 
lumbia. j 

6. Statement of the evidence as settled. | 

7. This Praecipe for the Record. ! 

8. Notice of filing this Praecipe and proof or‘acceptance 
of service thereof. 

i 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court pf Appeals 
of the District of Columbia. j 

S. W. HAYES, | 

1112 Colcord Building ,j 
Oklahoma City, Oklahoma; 

T. P. GORE, 

1040 Woodward Building,\ 

Washington, D. C., 

Attorneys for Coronado Oil and Gas Company. 
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The foregoing praecipe is agreed to and no counter prae¬ 
cipe will be filed. 

C. M. CHAREST, 

General Counsel Bureau of Internal Revenue, 

Attorney for Respondent. 
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United States Board of Tax Appeals. 

No. 10503. 


Coronado Oil and Gas Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Praecipe. 

To C. M. Charest, General Counsel, Bureau of Internal 
Revenue, Washington, D. C., Attorney for the Re¬ 
spondent : 

Sir: 

Please take notice that on the 5th day of December, 1929, 
we filed with the Clerk of this Board, a Praecipe designating 
the portions of the record to be transmitted to the Court of 
Appeals of the District of Columbia on the Appeal taken 
in the above case, a copy of which Praecipe is hereto annexed 
and hereby served upon you. 

Dated this 5th day of December, 1929, at Washington, 
D. C. 

159 S. W. HAYES, 

1112 Colcord Building, 
i Oklahoma City, Oklahoma; 

T. P. GORE, 

1040 Woodivard Building, 

Washington, D. C., 

Attorneys for Coronado Oil and Gas Company. 
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Service of tlie foregoing Notice and copy o£ Praecipe is 
hereby accepted, this 5th day of December, 1929. 

C. M. CHAREST, 

i 7 

General Counsel Bureau of Internal 

Revenue, Attorney for Respondent. 

| 

Now, December 9, 1929, the foregoing praecipe, notice of 
filing and proof of service certified from the jrecord as a 
true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk TJ. S. Board of Tacb Appeals. 

Endorsed on cover: Board of Tax Appeals] No. 5115. 
Coronado Oil and Gas Company, appellant, vs. Commis¬ 
sioner of Internal Revenue. Court of Appeal^ District of 
Columbia. Filed Dec. 14, 1929. Henry W. Hodges, Clerk. 
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IN THE 


I 

i 

i 

i 



APRIL TERM, 1929. 


No. 5115 


i 

CORONADO OIL AND GAS COMPANY, Appellant, 


vs. | 

i 

i 

COMMISSIONER OF INTERNAL REVENGE, 

Appellee. 


! 

APPELLANT’S BRIEF. 


: 

I 


This is an appeal from or petition to review a de¬ 
cision of the United States Board of Tax Appeals 

i 

entered on May 14,1929, which held the income derived 
by appellant during the years 1917, 1918 and |L919, 
from the development and operation for oil and gas 
purposes of Oklahoma State Schools Lands as the 
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lessee of the State of Oklahoma, subject to Federal 
income and profits taxes under the Revenue Acts of 
1916, 1917 and 1918. 

Appellant contended before the Bureau of Internal 
Revenue that as such lessee it was a governmental 
agency of the State of Oklahoma, and that, if those 
acts were intended to apply to appellant’s income so 
derived, then to that extent they were void as being 
beyond the power of the United States under the Con¬ 
stitution. 

Appellant also made certain contentions as to the 
amount of its invested capital, the basis upon which 
deduction for depletion should be allowed, and the 
proration of prior years’ taxes out of invested capital 
for each of the years involved. 

The Commissioner rejected all those contentions, 
and, in his deficiency letter (IT: CA-2558-1-60-D) 
dated November 13, 1925, assessed a deficiency tax of 
$6,152.76 for the year 1917, $8,398.60 for the year 
1918, and $2,690.53 for the year 1919 (Tr. 26-27). 

Appellant appealed to the Board of Tax Appeals, 
assigning error in the computation of the tax, and 
error in assessing any tax whatever upon the income 
or profits derived by it as the agent or lessee of the 
State of Oklahoma in the development and operation 
of the State’s School lands for oil and gas purposes 
(Tr. 3-4). 

The Board of Tax Appeals sustained appellant’s 
other contentions, but held its income as the State’s 
lessee to be taxable (Tr. 44-66), four members of the 
Board dissenting (Tr. 63). It thereupon adjudged 
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that there were deficiencies in the tax in the shm of 
$967.63 for the year 1917, $5,942.37 for 1918^ and 
$308.43 for 1919 (Tr. 66). From that decision this 
appeal has been taken. 

The Question to be Determined. 

In this appeal no question is raised as to the cor¬ 
rectness of the amount of the tax as determined by 
the Board, if the income in question is taxable cd all; 
so that the only questions for determination lierq are: 
first, whether, under the Oklahoma Enabling Act and 
the Constitution and laws of the State, appellant, as 
the lessee to develop and operate the State’s School 
lands for oil and gas purposes, was a governmental 
agency or instrumentality of the State; and second, 
whether, if it was such agency or instrumentality, its 
income or profit earned and received in that capacity 
was intended to be or could be taxed under the Reve¬ 
nue Acts of the United States. 

i 

i 

i 

Statement of Facts. 

i 

(a) Legislative History of Oklahoma School Lands. 

Appellant is an Oklahoma corporation. Its entire 
income during 1917, 1918 and 1919 was derived from 
its operations as a lessee of the State of Oklahoma 
under two oil and gas leases executed to it by the 
State on January 17, 1914, and March 18, 1919, upon 
480 acres of land in Section 16, Township 21 North, 
Range 8 East, in the State of Oklahoma, the same 
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being a portion of the public school lands of the State. 

The legislative history of the Oklahoma School 
lands, and of the establishment and maintenance of a 
public-school system in the State as a governmental 
duty and function, is as follows: 

In conformity with its long established policy, Con¬ 
gress, in the fifth subdivision of section 3 of the Ena¬ 
bling Act providing for the admission of Oklahoma into 
the Union (34 Stat. L. 269), required that the Con¬ 
stitution of Oklahoma should make the establishment 
and maintenance of a system of public schools a part 
of its governmental functions, and to that end it re¬ 
quired as a condition of its admission that in the Con¬ 
stitution of the State “provisions shall be made for 
the establishment and maintenance of a system of 
public schools, which shall be open to all the children 
of said State and free from sectarian control; and 
said schools shall always be conducted in English.” 

The Constitution of Oklahoma expressly made the 
establishment and maintenance of a system of public 
school^ and the fostering of education one of its gov¬ 
ernmental duties and functions. Thus, section 5 of 
Article I of the State Constitution is as follows: 

“Provisions shall be made for the establish¬ 
ment and maintenance of a system of public 
schools, which shall be open to all the children 
of the State, and free from sectarian control; 
and said schools shall always be conducted in 
English.” 

Section 1 of Article VI of the Constitution created 
the state office of Superintendent of Public Instruc- 
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tion, and made that officer a member of the executive 
department of the State; and section 2 of Article XVII 
created the office of Superintendent of Public Instruc¬ 
tion in and for each organized county of the State. 
Sections 1, 4 and 5 of Article XIII of the Constitution 
are as follows: 

i 

4 ‘Sec. 1 . The Legislature shall establish and 
maintain a system of free public schools wherein 
all the children of the State may be educated.” 

“Sec. 4. The Legislature shall provide for 
the compulsory attendance at some public or 
other school, unless other means of education 
are provided, of all the children in the ^tate 
who are sound in mind and body, betweep the 
ages of eight and sixteen years, for at jleast 
three months in each year.” j 

I 

“Sec. 5. The supervision of instructiojn in 
the public schools shall be vested in a Bpard 
of Education, whose powers and duties shajll be 
prescribed by law. The Superintendent of 
public Instruction shall be President ofi the 
Board. Until otherwise provided by law,! the 
Governor, Secretary of State, and Attorney 
General shall be ex-officio members, and jvvith 
the Superintendent, compose said Board of 
Education.” 

i 

i 

By sections 2 and 3 of Article XI of the Constitution 
a permanent school fund for the use and benefit of the 
common schools of the State was created, consisting in 
part of the proceeds of the sale and the income from 
the leasing of the lands granted by the United States 
to the State for common school purposes, and it was 


i 


i 
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provided that the interest and income therefrom should 
be apportioned among and between all the several 
common school districts of the State in proportion 
to their scholastic populations. 

By section 7 of the Enabling Act, Congress granted 
to the State for the use and benefit of the common 
schools the sections of land numbered sixteen and 
thirtyrsix in every township in Oklahoma Territory, 
including the land leased to the appellant herein. A 
portion of said section is a follows: 

“That upon the admission of the State into 
the Union sections numbered sixteen and thirty- 
six, in every township in Oklahoma Territory 
and all indemnity lands heretofore selected in 
lieu thereof, are hereby granted to the State 
for the use and benefit of the common schools. 
Provided, That sections sixteen and thirty-six 
embraced in permanent reservations for na¬ 
tional purposes shall not at any time be subject 
to the grant nor the indemnity provisions of 
this Act, nor shall any land embraced in Indian, 
military or other reservations of any character, 
nor shall land owned by Indian tribes or in- 
dividual members of any tribe be subjected to 
the grants or to the indemnity provisions of 
this Act until the reservation shall have been 
extinguished and such lands be restored to and 
become a part of the public domain: Provided, 
That there is sufficient untaken public lands 
within said State to cover this grant; and Pro¬ 
vided, That in case any of the lands herein 
granted to the State of Oklahoma have hereto¬ 
fore been confirmed to the Territory of Okla- 



homa for the purposes specified in this 4-ct, the 
amount so confirmed shall he deducted frpm the 
quantity specified in this Act.” 

Section 8 of the Enabling Act contains the follow- 
g provisions: 


“Where any part of the lands granted by this 
Act to the State of Oklahoma are valuable for 
minerals, gas and oil, such lands shall hot be 
sold by the said Slate prior to January first, 
nineteen hundred and fifteen; but the same may 
be leased for periods not exceeding five j years 
by the State officers duly authorized fof that 
purpose, such leasing to be made by public com¬ 
petition after not less than thirty days advertise¬ 
ment in the manner to be prescribed by law, and 
all such leasing shall be done under sealed bids 
and awarded to the highest responsible bidder. 
The leasing shall require and the advertisement 
shall specify in each case a fixed royalty to 
be paid by the successful bidder, in addition to 
any bonus offered for the lease, and all proceeds 
from leases shall be covered into the fund to 
which that shall properly belong, and no trans¬ 
fer or assignment of anv lease shall be !valid 
or confer any right in the assignee without the 
consent of the proper State authorities in writ¬ 
ing : i 


Provided, however, That agricultural lessees 
in possession of such lands shall be reimbursed 
by the mining lessees for all damage done to 
said agricultural lessees’ interest therein by 
reason of such mining operations. The Legis¬ 
lature of the State may prescribe additional 
legislation governing such leases not in conflict 
herewith.” 
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Section 9 of the Enabling* Act is as follows: 

“That said sections sixteen and thirtv-six, 
and lands taken in lieu thereof, herein granted 
for the support of the common schools, if sold, 
may be appraised and sold at public sale in 
one hundred and sixty acre tracts or less, under 
such rules and regulations as the Legislature 
of the said State may prescribe, preference right 
to purchase at the highest bid being given to the 
lessee at the time of such sale, the proceeds to 
constitute a permanent school fund the interest 
of which only shall be expended in the support 
of such schools. But said lands may, under such 
regulations as the Legislature may prescribe, 
be leased for periods not to exceed ten years; 
and such lands shall not be subject to home¬ 
stead entry or anv other entry under the land 
laws of the United States, whether surveyed or 
unsurveyed, but shall be reserved for school pur¬ 
poses only.” 


Section 22 of the Enabling Act required, “That the 
constitutional convention provided for herein shall, 
by ordinance irrevocable, accept the terms and condi¬ 
tions of this Act.” 

In Section 1 of Article XI of the Oklahoma Consti- 

i 

tution, the grant contained in the Enabling Act was 
accepted in the following language: 

“The State hereby accepts all grants of land 
and donations of money made bv the United 

! v * 

States under the provisions of the Enabling Act, 
and any other Acts of Congress, for the uses 
and purposes and upon the conditions, and under 
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the limitations for which the same are granted 
or donated; and the faith of the State isj hereby 
pledged to preserve such lands and moneys and 
all moneys derived from the sale of anyjof said 
lands as a sacred trust, and to keep the same 
for the uses and purposes for which they were 
granted or donated.” 

| 

And, pursuant to Section 22 of the Enabling Act, 
the Constitutional Convention of the State enacted an 
irrevocable ordinance accepting the terms and; condi¬ 
tions of the Act in the following language: 

i 

| 

“Be it ordained by the Constitutional Con¬ 
vention for the proposed State of Oklahoma, 
That said Constitutional Convention do, by this 
ordinance irrevocable, accept the terms aiid con¬ 
ditions of an Act of the Congress of the United 
States, entitled, ‘An Act to Enable the People 
of Oklahoma and the Indian Territory to form 
a Constitution and State Government qnd be 
admitted into the Union on an equal footing 
with the original states; and to Enable the 
People of New Mexico and Arizona to form a 
Constitution and State Government and be ad¬ 
mitted into the Union on an equal footing with 
the original states,’ approved June tli0 six¬ 
teenth, Anno Domini, Nineteen Hundred and 
Six.” j 

i 

Section 32 of Article VI of the Oklahoma Constitu¬ 
tion created a branch of the executive department 
known as the Commissioners of the Land Office, to 
which was given the management of the school ‘lands 
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and other public lands of the State and of the funds 
derived therefrom. That section is as follows: 

“The Governor, Secretary of State, State 
Auditor, Superintendent of Public Instruction, 
and the President of the Board of Agriculture, 
shall constitute the Commissioners of Land Of¬ 
fice, who shall have charge of the sale, rental, 
disposal, and managing of the school lands and 
other public lands of the State, and of the funds 
and proceeds derived therefrom, under rules and 
regulations prescribed by the Legislature.” 

The Oklahoma legislature of 1910 enacted what is 
now Section 9401, Compiled Oklahoma Statutes, 1921, 
authorizing the Commissioners of the Land Office to 
make such detailed rules and regulations governing 
the leasing of the public lands of the State as they 
should deem proper, not in conflict with that act, and 
for the purpose of carrying into effect the provisions 
of that article. 

The first legislature of the State enacted the follow¬ 
ing provisions, which are quoted from the following 
named .sections of Compiled Oklahoma Statutes of 
1921: 

“Sec. 9415. When anv tract of the school or 
other public lands, granted to the State of Okla¬ 
homa under the act of Congress known as the 
“Enabling Act,” is known by the commission¬ 
ers of the land office of the State to contain oil 
or gas, or where such lands are by said com¬ 
missioners deemed valuable for oil and gas pur¬ 
poses, such commissioners shall enter of record 
in their office their finding, declaring that such 
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oil and gas character exists, and further declar¬ 
ing that the oil and gas deposits are segregated 
from the surface use and interest therein, and 
such segregation of such deposits shall Conclu¬ 
sively withhold Hie same from sale, lease or 
other alienation, except as provided ijn this 
article.” ! 


“Sec. 9417. The oil and gas interest described 
an this article in such lands may be leasedIbv the 
commissioners of the land office for oil and gas 
purposes to the same extent and in the same 
manner as a private owner of lands in feel could, 
in his own right, execute a grant theretd, sub¬ 
ject, however, to the following limitations \ 


“First. For a period of not exceeding five 
years, wjth suitable provisions for preference 
right to re-lease for a second term of five! years 
at its expiration, at the maximum rate of rent¬ 
als, royalties and bonuses that may be obtained 
therefor, at the time of such renewal. 


“Second. Upon due advertisement and public 
notice of not less than thirty days, in such man- 
ner as the commissioners may. by rulei pre¬ 
scribe. 

“Third. Such leasing shall be done under 
public bids and awarded to the highest respon¬ 
sible bidder; Provided , that the commissioners 
of the land office shall have power to reject any 
and all bids.” i 


“Sec. 9418. The lease contract of the State 
with any lessee for oil and gas purposes j shall 
stipulate, and the advertisement for bid£ for 
leasing such land shall specify, a fixed royalty, to 
be determined by the commissioners of the! land 


l 
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office, and in no event less than twelve and one- 
half per cent of the total output of such oil and 
gas, and in addition thereto any bonuses offered 
for such lease, and shall also require a deposit 
of sufficient earnest money in the hands of the 
commission as the commission may require 
to accompany each bid, with appropriate con¬ 
ditions of forfeiture for failure to comply 
with the terms and conditions of bidding upon 
such lands. All leases for oil and gas pro¬ 
vided in this article shall contain a provision 
requiring the lessee to drill a sufficient num¬ 
ber of wells upon the leased premises to off¬ 
set the wells upon adjoining contiguous prem¬ 
ises, and a further provision that a failure 
to faithfully operate the leased premises for oil 
and gas to as full an extent as individual and 
corporate premises are being operated within 
the general oil and gas field where such land is 
located, shall forfeit such lease to the State. No 
transfer or assignment of anv lease shall be 
valid or convey any right in the assignee with¬ 
out the consent in writing of the commissioners 
of the land office. The board of commissioners 
shall require a good and sufficient bond for the 
faithful performance of said lease and may 
make such additional rules and regulations 
covering same as are not specifically provided 
for in this article.” 

“Sec. 9419. No lease shall be executed to, or 
in the interest of any pipe line or transportation 
company, or any company allied to, or confeder¬ 
ated therewith, or any subsidiary company 
thereof, nor any other company, corporation, 
person or association under the control of any 
of them, nor to any stockholder, officer, director 
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agent, representative or employee, acting; singly 
or as firms or corporations of such company, or 
either of them. Leases executed under the 
terms of this article shall stipulate that, for any 
refinery of crude oils and its products and by¬ 
products, owned, operated or controlled by the 
State, the State shall have the preference right 
to purchase and receive the output of sfich oil 
and gas lease at the market price thereof: Pro¬ 
vided, that nothing in this article shall prevent 
the lessee from selling the output of said'leases 
to any person, firm or corporation whatsoever 
until notice in writing from the commissioners 
of the land office shall be served on the jlessee 
that the State iis ready to take such oil and gas, 
or either of them, and all sales of oil and gas 
under this proviso shall be valid and binding.” 

| 

“Sec. 9423. The proceeds derived in bonuses 
and royalties and from other inducements and 
considerations for the execution and operation 
of the oil and gas leases m this article provided, 
shall be carried in the several funds, for the use 
and benefit of which such lands were granted by 
the United States to the State of Oklahoma, and 
to the territory now comprising the area em¬ 
braced within the said State, under the provi¬ 
sions of the Enabling Act, and any and alii other 
acts of Congress, for the uses and purposes, and 
upon the conditions, and under the limitations 
for which the same were granted; and the 
money resulting from such lease and from the 
operation thereof shall be handled, disposed of 
and used in like manner as the other mpnevs 
belonging to said several funds under the; laws 
of this State.” 


! 

I 
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The legislature of 1917 enacted the following Sec¬ 
tions of Compiled Oklahoma Statutes of 1921, to-wit: 

“Sec. 9424. The Commissioners of the Land 
Office are authorized to lease for oil and gas pur¬ 
poses any of the school or other lands owned by 
the State of Oklahoma, which such commission¬ 
ers may deem valuable for oil and gas for the 
term of five vears and as long thereafter as oil 
or gas may be produced therefrom in paying 
quantities, upon such terms and conditions and 
in such quantities as the commissioners shall by 
yules and regulations prescribe. Each such 
lease shall provide for the delivery to the State 
of a royalty of not less than one-eighth part of 
the oil or gas produced from the leased prem¬ 
ises or in Lieu thereof the payment to the State 
of the market value of said rovaltv interest, as 
the commissioners may elect. Such leasing 
shall be made by public competition after not 
less than 30 days notice by publication ,in two 
newspapers authorized by law to publish legal 
notices, one of which newspapers shall be pub¬ 
lished at the State Capitol, and the other in the 
county where the land is situated, such leasing 
shall be let by sealed bids and each lease 
awarded to the highest responsible bidder. 
Such oil and gas leases may be assigned only 
with the consent and approval of the Commis¬ 
sioners of the Land Office. Provided, that the 
commissioners have the right to reject any and 
all bids.” 

“Sec. 9425. The commissioners are em¬ 
powered to segregate any of the school or public 
lands for mineral purposes which the commis¬ 
sioners may, by order entered of record, deter- 
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mine to be valuable for oil, gas or mineral pur¬ 
poses, and each agricultural, grazing or, other 
lease of the surface rights or interest in any 
land so segregated shall reserve to the State, its 
lessees or grantees, the right to explore!, drill 
and operate for oil or gas on such lands as well 
as the right to enter upon the said landjs and 
enjoy the mining rights so reserved.’’ j 

“Sec. 942G. All oil and gas leases executed 
by the Commissioners of the Land Office! shall 
be for a term of five years and as long there¬ 
after as oil or gas may be produced in paying 
quantities; provided, upon the forfeiture, or 
cancellation or surrender, or expiration of lease 
bv reason of its termination on account of the 
five year limit, provided for in the ‘Enajbling 
Act,’ or any other cause, the School Land Com¬ 
missioners shall provide for the leasing of j such 
land in the same way and in the same manner 
that the School Land Commissioners lease'land 
which has never been leased: Provided, on!such 
leases which are surrendered or which I may 
expire or which have expired, the lessees o|r as¬ 
signs shall have the value of the physical prop¬ 
erties on such lease, which value shall be deter¬ 
mined by a board of appraisers especially ap¬ 
pointed by the School Land Commissioner^ for 
the appraising of physical property leases. 
Provided, no physical property valuation Shall 
be attached or considered .in the making of a 
lease on a tract consisting of more than 1640 
acres. If no well shall be completed upon janv 
leased premises within one year from the date 
of the lease, the lessee shall pay to the State of 
Oklahoma an annhal rental in advance of such 
sum per acre as the commissioners shall pre- 
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scribe in the lease, which payment shall operate 
to defer the completion of a well during the 
year for which such rental payment is made.” 

“Sec. 9427. All leases for oil and gas shall 
contain a provision to drill one well on each 
leased tract within one vear from the date of 
.such lease or on failure to complete such well to 
pay an annual rental per acre as hereinbefore 
provided. All such leases shall further provide 
that the lessee shall drill a sufficient number of 
wells upon the leased lands to oh set all produc¬ 
ing wells upon any adjoining or contiguous 
lands and a further provision that the failure of 
the lessee to diligently and in good faith operate 
the leased premises for oil and gas to as full an 
extent as other lands are operated in the gen¬ 
eral oil and gas field where such leased land is 
located shall forfeit all rights of the lessee under 
such lease. Each lessee shall execute a bond to 
the State of Oklahoma with sureties to the ap¬ 
proval of the commissioners and in such sum as 
the commissioners shall prescribe, conditioned 
for the faithful performance of the provisions 
of the lease and for the payment of all recover¬ 
able damages which such lessee may cause to the 
property, crops or rights of the surface lessee. 

“Each lease shall further provide that in the 
event the State shall at any time operate a re¬ 
finery of crude petroleum for the extraction of 
any of dts products or by-products, the State 
shall have the preference right to purchase and 
take the production or output of any such oil or 
gas well at the prevailing market price thereof 
upon the commissioners serving written notice 
upon the owners of any well, of the purpose and 
readiness of the State to take such production.” 
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“Sec. 9428. The Commissioners of the Land 
Office may adopt and promulgate rules and reg¬ 
ulations for carrying into effect the provisions 
of tliis act, but no restrictions or prohibitions 
against any bidder or prospective biddeij shall 
be made other than as provided in this acjt.” 

“Sec. 9430. All funds arising from bonuses, 
royalties or rentals for oil and gas leases! shall 

•f 

be carried into and credited to the permanent 
funds for the use and purpose designated jin the 
grant of such lands by Congress to the St^te of 
Oklahoma and all such funds shall be j kept, 
handled and used in like manner as jother 
moneys belonging to said permanent funds.” 

(b) Acts Done Pursuant to the Foregoing Constitu¬ 
tional and Statutory Provisions. 

Pursuant to the foregoing constitutional and Statu¬ 
tory provisions, on December 4, 1913, the Commission¬ 
ers of the Land Office published notice that, on j Jan¬ 
uary 9, 1914, they would receive sealed bids for the 
leasing for oil and gas purposes of the State school 
lands described, for a term of five years with prefer- 

i 

ence right to re-lease for an additional like period, 
under the laws of Oklahoma and the rules and regula¬ 
tions of the Commissioners, at a royalty of fifty! per 
cent of all oil and gas produced from said lands, aijid in 
addition such bonus as might be offered therefore It 
was required that all bids be on forms furnished by the 
Commissioners, that each bid be accompanied by certi¬ 
fied check or bank draft for the sum of $3,000.00 pay¬ 
able to the Commissioners as earnest money; and it 
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was stated that the terms and conditions of the lease 
to be executed should conform to, and be governed, 
interpreted and construed by and under the laws of the 
State of Oklahoma and the rules and regulations of the 
Commissioners of the Land Office (Tr. 77-8). 

Under the statutory authority hereinbefore quoted, 
the Commissioners had adopted and printed rules and 
regulations for leasing public lands for oil and gas 
purposes. The rules and regulations as applied to the 
leasing of this particular land are found on pages 79-80 
of the transcript. 

Rule 3 provided that the highest responsible bidder 
would be required to give bond, to be approved by the 
Commissioners, for the faithful performance of his 
contract, and to develop the land sufficiently to extract 
all the oil and gas thereunder with the least possible 
delay. 

Rule 5 required that all producing wells then or 
thereafter drilled on adjoining properties should be 
offset by corresponding wells on the lands to be leased 
under those rules. 

Rule 6 required that certified copies of pipe line 
runs, and all sales and shipments, should be furnished 
monthly or on demand. 

Rule 7 required that accurate and reliable informa¬ 
tion concerning wells and their operation and man¬ 
agement should be furnished on demand to the Com¬ 
missioners or to any one authorized to act for them. 

Rule 8 provided that the lease should conform to and 
be interpreted and construed by the laws of the State 
of Oklahoma and the rules of the Commissioners. 
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George W. Sutton tiled a bid upon forms prescribed 
by the Commissioners, depositing with them a draft 
for $55,800.00 with which to pay the former lessee for 
its improvements and equipment upon the land,I and 
also depositing the $3,000.00 required as earnest 
money. Sutton agreed to pay a royalty of fifty! per 
cent of the gross production of oil in consideration of 
the leasing of the land to him (Tr. 83-4). j 

The Commissioners declared Sutton the highest re¬ 
sponsible bidder and awarded the lease to him fbr a 
period of five years, under the law and the rules land 
regulations governing (Tr. 84). Thereupon the Com¬ 
missioners authorized the chairman and secretary to 
enter into a lease contract with Sutton, or his nominee, 
for a term of five years, fixed his bond at the sum of 
$10,000.00, and required that it be a surety company 
bond. Sutton had bid in the lease for a corporation to 
be formed, known as the Coronado Oil and Gas Com¬ 
pany, and at his request the lease was made to that 
company. 

A copy of the lease is found on pages 86-91 of jthe 
transcript. It recites that under and in pursuance of 
the Constitution and laws of the State of Oklahoma, 
the lessors, in consideration of the royalty, covenants, 
stipulations and conditions therein expressed, to! be 
paid, observed and performed by the lessee, do thereby 
lease and let unto the lessee, its successors and assigns, 

I 

for a term of five years, all oil deposits and natural gas 
in and under the land in question. The lessee agreed to 
pay a royalty of fifty per centum of all the oil and gas 
produced and sold from the wells on the land, to oper- 
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ate the same at their full capacity, and not to abandon 
or plug any well without the written consent of the 
Commissioners first obtained. Certified copies of 
gauge tickets, sales and shipments were to be fur¬ 
nished to the Commissioners or any one authorized to 
act for them upon their request. The lessee was to ex¬ 
ercise diligence in drilling wells for oil and gas pur¬ 
poses, to drill a sufficient number to offset each and 
every well drilled upon adjoining premises, and to de¬ 
velop said lands as required by the laws of the State of 
Oklahoma and the rules and regulations adopted by 
the Commissioners. The lease provided for the man¬ 
ner in which the land should be operated, and provided 
that the lessee’s failure to operate the same properly 
should result in the forfeiture of the lease and all im¬ 
provements thereon to the State. The lessee was not 
to plug, abandon, or pull the casing from any well, pro¬ 
ductive or otherwise, without first securing the written 
consent of the lessors. The lessee was to keep an ac¬ 
curate account of all oil and gas mining operations, 
showing the wells, prices, dates of purchase and the 
total amount of oil and gas mined and removed. 

It was provided that the lease should in all respects 
be subject to the rules and regulations theretofore or 
thereafter lawfully prescribed by the Commissioners 
relative to oil and gas leases of public lands, and that 
the lease or any interest therein should not be sub-let, 
assigned or transferred without the consent of the 
Commissioners of the Land Office first obtained in 
writing. The lessee was given the preference right to 
re-lease said premises for a second term of five years 
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at the expiration of that lease at the maximum rate of 
rentals, royalties and bonuses that might be obtained 
therefor at the time of such renewal. 

The lessee was required to give and did give a| bond 
in the sum of $10,000.00 to the satisfaction of] said 
Commissioners, in accordance with their regulations. 

Upon the expiration of that lease, the Commission¬ 
ers of the Land Office released the premises to appel¬ 
lant for oil and gas purposes for another term of five 
years (Tr. 93-100). j 

The form of the bond required and given may be 
found on page 102 of the transcript. 

Appellant’s entire income sought to be taxed; was 
earned and received in the operation of those! two 
leases in appellant’s capacity as a lessee, agency or 
instrumentality of the State of Oklahoma, in develop¬ 
ing its State school lands for oil and gas purposes^ 

i 

Appellant’s Propositions. 


Appellant will present and argue the following prop¬ 
ositions : 

1. 


Appellant was a governmental agency or instru¬ 
mentality of the State of Oklahoma for the develop¬ 
ment and operation of its State school lands. 


! 

Under the Constitution of the United States neither 
a state nor the United States can tax the governmental 


i 
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agencies or instrumentalities of the other; and if the 
Revenue Acts of 1917, 1918 and 1919 are construed to 
impose such tax upon the governmental agencies and 
instrumentalities of the State of Oklahoma, then the 
same are to that extent void. 

Specifically, a tax upon appellant’s income derived 
from its operations under its State lease is a tax upon 
the lease itself; and a tax upon the lease is a tax upon 
the power of the State to make the lease, and is, there¬ 
fore void; and appellant assigns error on the part of 
the Board of Tax Appeals in failing to so hold. 
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ARGUMENT AND AUTHORITIES. ■ 

i 

i. i 

i 

j 

Appellant was a governmental agency or instru¬ 
mentality of the State of Oklahoma for the develop¬ 
ment and operation of its state school lands. 

I 

i 

j 

(a) The establishment and maintenance of a system 
of free public schools and the fostering of education is 

i 

a governmental f unction and duty of the State of pkla- 
homa . ! 

In the first place, it was required by Congress by 
subdivision 5 of Section 3 of the Enabling Act,| as a 
condition of the State’s admission into the Union* that 
it be made such in express terms; and, in order thslt the 
State might the better and more effectually peijform 
that governmental function and duty, by Section! 7 of 
the Enabling Act Congress granted to the StatO for 
that purpose the very lands from the operation of 
which the income here in question was derived. 

The State Constitution required that provision should 
be made for the establishment and maintenance of 
a system of public schools open to all the children 
of the State; and in Article XIII it required that the 
Legislature should establish and maintain a system 
of free public schools wherein all the children of the 
State might be educated, and should provide for the 
compulsory attendance of all children between, the 
ages of eight and sixteen years at some public or Other 


i 
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school for at least three months in each year. The 
Constitution created as part of the executive depart¬ 
ment the State office of Superintendent of Public In¬ 
struction, and in each county the office of County Su¬ 
perintendent of Public Instruction, and also created 
a State Board of Education and vested it with the 
supervision of education in the public schools. 

Also, the Constitution created an administrative 
board known as the Commissioners of the Land Office, 
to which was given the management, control, sale and 
leasing of the public school lands of the State and the 
care of the funds derived therefrom, and it created a 
permanent common school fund consisting in part of 
the proceeds and income from the school lands. 

Chapter 86, Compiled Oklahoma Statutes, 1921, deals 
with the public schools of the State. It defines the 
power? and duties of the State Superintendent and 
of the County Superintendents of Public Instruction. 
The entire State is divided into school districts, and 
each district is made a body corporate as a municipal 
corporation or political subdivision of the State. Each 
district is governed by a board of directors, who are 
elected by the votes of residents of the district possess¬ 
ing the general qualifications of electors, at elections 
provided for by law. School districts have the power 
to levy taxes, to issue bonds, to construct school build¬ 
ings, to employ teachers, and to determine the period 
of time, not less than three months, when such schools 
shall be taught each year. Teachers are required to 
be examined and licensed. 
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j 

j 

It is thus seen, first, that in the Enabling Act itself 
Congress recognized that the establishment and main¬ 
tenance of a system of free public schools and the fos¬ 
tering of education constituted an essential govern¬ 
mental function and duty of the State, and specifically 
required that that function and duty be assumed and 
performed. And in the Enabling Acts for the admis¬ 
sion of most if not all the States since the adoption 
of the Constitution, Congress has followed that same 
course. Indeed, in Article III of the Northwest Ordi¬ 
nance adopted by the Congress of the United jStates 
under the Articles of Confederation, on July 13’, 1787, 
for the government of the Northwest Territory, it is 
said: 

“ Religion, morality and knowledge being nec¬ 
essary to good government and the happiness 
of mankind, schools and the means of education 
shall forever be encouraged.” 

j 

The sole object and purpose of government is the 
happiness, welfare and prosperity of the people! The 
Declaration of Independence states that life, liberty 

i 

and the pursuit of happiness is an inalienable ,right, 

i 

and “that to secure these rights, governments are in¬ 
stituted among men.” Education “being nec^ssarv 
to good government,” being both a legitimate object 
and an essential means of government, its promotion 
is a governmental function. It is a means of attain¬ 
ing the very object and purpose of government, and 
the means of attaining the objects and purposes oif gov¬ 
ernment constitute governmental functions. It is pos- 
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sible, of course, to conceive of a government of some 
character, despotic and tyrannical, maintained by 
force, ruling today and perhaps overthrown tomorrow, 
whose officers, citizens and subjects are steeped in ig¬ 
norance; but no one will contend that a republican form 
of government such as ours, a government of, for and 
by the people, can exist, endure or attain the true ends 
and objects of government without a certain degree 
of education in at least a substantial majority of its 
citizens. 

In this age there probably exists no government in 
anv civilized country that does not claim as one of 
its governmental functions and perform as one of its 
governmental duties the maintenance of public schools 
for the education of its children. 

The children of today are the electors and officers 
of the state tomorrow. It is a high and imperative 
function and duty of the state to fit them for citizen¬ 
ship and to equip them to perform properly their 
duties in the state. Children have always been re¬ 
garded as wards of the state. To them the state is 
parens pat rue. The preservation of the government 
is a function of government, and the education of its 
children is essential to its preservation. 

The Supreme Court of Oklahoma expressly holds 

that the establishment and maintenance of a svstem 

%/ 

of public* education is a governmental duty of the State. 
In Board of Education of the City of Ardmore vs . 
State, 26 Okl. 366, 370, the Court said: 

“The organization and maintenance of a free 
public school system for the education of the 
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children of cities containing a population of 
2,000 or over ought to be a matter of as much 
general state concern as the education I of the 
balance of Hie children of the state, and ordi¬ 
narily this function of government is not dele¬ 
gated to such municipalities. 


“ ‘In modern days it is not only considered 
a governmental function, but, also, and espe¬ 
cially in the United States, an imperative gov¬ 
ernmental duty to provide for and maintain a 
system of public education. This is trtie not 
only because through education is the individual 

m/ W 

rendered better capable of rational and good 
government, but also because education ^dds to 
his economic efficiency’ (3 Abbott on Municipal 
Corporations, Sec. 1067, pp. 2378, 2379) .j 


“That it was not the intention of the,fram¬ 
ers of the Constitution to intrust this important 
function of government to a minor political sub¬ 
division of the state is quite apparent from a 
casual examination of the provisions of tjiat in¬ 
strument pertaining to this subject.” 


In School District No. 17 vs. Zediker, 4 OkL 599, 
603, the Supreme Court of the Territory of Oklahoma 
said: j 

“The school district is but a subordinate 
agency of the state, doing the work of the state.” 


The school districts in the State of Oklahoniia oc- 

i 

cupy the same relation to the State that incorporated 
cities and towns occupy. They are municipal corpora¬ 
tions of the State to which is delegated a portion of 


I 

i 


i 
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the State’s governmental power to be exercised within 
their respective territorial limits. 

In Consolidated School District No. 1 vs. Wright, 
128 Okl. 193, the Court reviewed the constitutional and 
statutory provisions of the State, and held that the 
establishment and maintenance of public schools, and 
even the furnishing of free transportation to and from 
the schools, was the exercise of a governmental func¬ 
tion. It quoted from the case of Harris vs. Salem 
School District (N. II.), 57 All. 332, holding that a 
school district in maintaining schools “acts as an agent 
of the State, and performs a purely public or govern¬ 
mental duty. ’ ’ 

In Section 2847, Vol. 6, McQuillin on Municipal Cor¬ 
porations (2d Ed.), it is said: 

“A municipality is not liable for the negli¬ 
gence or other wrongful acts of school officers, 
since education is a governmental function.” 

In 4 Dillon on Municipal Corporations (5th Ed.), 
Section 1658, it is said: 

“When a municipal corporation is charged 
by charter or statute with the duty of erecting 
and maintaining public schools for the education 
of the children of the municipality, the weight 
of authority is to the effect that, in the exercise 
of the powers so conferred, it performs a public 
or governmental duty.” 

In 19 R. C. L., Title, Municipal Corporations, Sec¬ 
tion 402, it is said: 

“In this country it is regarded as the duty of 
the state to establish and maintain at the ex- 
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pense of the taxpayers a system of education 
for all children who live within its limits, and 
if, for purposes of convenient administration, 
this duty is delegated to the municipal corpo¬ 
rations of the state or to quasi corporations 
formed for the purpose, the duty is still jbublic 
and governmental, and such corporations or 
quasi corporations cannot be held liable fqr the 
negligence of their employees in performing it.” 

i 

i 

In Cooley’s Municipal Corporations, page 376 \ it is 
said: | 

“Prominent among these governmental func¬ 
tions are: (1) Preservation of the public peace; 
(2) Preservation of the public health; (3) Pun¬ 
ishment of criminals; (4) Preventing destruc¬ 
tion by fire; (5) Furnishing public education.” 

In State ex rel. vs. Boss (Okl.), 183 Pac. 918,j 920, 
the court said: 


“The Constitution, by section 1, art. 13, pro¬ 
vides that the Legislature shall establish j and 
maintain a system of free public schools, wherein 
all the children of the state may be educated. 
In a sense, at least, the question involved is 
publici juris , though the interest of the state at 
large may not be directly involved, its sover¬ 
eignty violated, or the liberty of its citizens 
menaced. The public schools of the state are 
a matter of general state concern, as distin¬ 
guished from a purely local or municipal affair. 
Board of Education v. State ex. rel. Best, 26 
Okl. 366, 109 Pac. 563; Oklahoma By. Co. v\ St. 
Joseph’s Parochial School, 33 Okl. 755, 127 Pac. 
1087; Thurston v. Caldwell, 40 Okl. 206,137 Pac. 


i 
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683; State ex rel. Friend v. Cummings, 47 Okl. 
44, 147 Pac. 161. When organized, the public 
school districts, of whatever kind, are agencies 
of the state (School District No. 17 v. Zediker, 
4 Okl. 599, 47 Pac. 482; Oklahoma Ry. Co. v. St. 
Joseph’s Parochial School, supra), prepared for 
and intended to discharge an important and im¬ 
perative governmental duty, not only in the mat¬ 
ter of education and the economic efficiency at¬ 
tendant thereon , hut in a knowledge of our 
institutions , thereby tending to inculcate in the 
youthful mind a love of country and a respect 
for laic and good government. There is no more 
sacred governmental duty than that arising out 
of our free public school system. Indeed, the 
very future of the republic may be rested very 
largely on the education of the youth of the 
land.” 

In Lgndis vs. Ashworth (N. J.), 31 Atl. 1017, 1018, 
the Supreme Court of New Jersey said: 

“School districts are formed for the purpose 
of aiding in the exercise of that governmental 
function which relates to the education of chil¬ 
dren, and to that end the legal voters of each 
district are intrusted with specified powers of 
local government, and the trustees whom they 
elect are made a body corporate to represent the 
district and its inhabitants. These character¬ 
istics mark them as political organizations. Ly- 
decker v. Englewood Tp., 41 N. Y. Law, 154. 
They were so regarded in State v. Deshler, 25 
N. J. Law, 177, where Mr. Justice Elmer said, 
‘School districts are only smaller municipali¬ 
ties, and their officers are public officers’.” 
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j 

In Piper vs. Big Pine School District (Cal.), 226 Pac. 
926, 928, the Court said: j 


“By article 9, section 1, of the state Consti¬ 
tution, the advantages and necessities of g uni¬ 
versally educated people as a guaranty and 
means for the preservation of the rights and 
liberties of the people is thus declared: 

j 

“ ‘A general diffusion of knowledge apd in¬ 
telligence being essential to the preservation of 
the rights and liberties of the people, the Legis¬ 
lature shall encourage by all suitable means the 
promotion of intellectual, scientific, moral and 
agricultural improvement. ’ ” 


In the early case of Ward vs. Flood, 48 Cal. 36> that 
Court said that the youth of the State were the tyards 
of the State, and under the Constitution and laws were 
entitled to attend the public schools at the public’s ex- 

i 

pense. 

In State vs. Powers, 38 Ohio St. 54, the Court de¬ 
fined school districts as “mere subdivisions of the State 

j 

for political purposes, as mere agencies of the State 
in the administration of public laws.” Again the Court 
said: “The district is organized as a mere agency of 


the State in maintaining its schools, and all its func- 
tions are of a public nature.” j 

In Scown vs. Czarnecki (Ill.), 106 N. E. 276, 279^ the 


Court said: 

“The public school system of the state was 
not established and has not been maintained as 
a charity or from philanthropic motives. The 
first legislative expression in regard to schools 


j 

i 

i 



in Illinois was in the ordinance of 1787, which 
declares that: 

“ ‘Religion, morality and knowledge being 
necessary to good government and the happiness 
of mankind, schools and the means of education 
shall forever be encouraged. ’ 

“This declaration grew, not out of philan- 
tropic motives, but out of a consideration of the 
essentials of good government. The conduct and 
maintenance of schools by school directors, 
school trustees, and boards of education is no 
less an ‘exercise of the functions vested in those 
charged with the conduct of government , 9 is no 
less a part of ‘the science and art c* govern¬ 
ment, ’ and deals no less with ‘the organization, 
regulation and administration of a^ate’ in its 
internal affairs, than the construction ond main¬ 
tenance of roads by the commissioners of high¬ 
ways ; the conduct and maintenance of the char¬ 
itable institutions of the state by the board of 
administration; the inspection of factories, and 
the enforcement of the laws for the protection 
of workmen and in regard to the employment 
of women and children, by the factory in¬ 
spectors; the performance by the industrial 
board of the duties imposed upon it by law, and 
the performance of many other duties by pub¬ 
lic officials which, however beneficial to indi¬ 
viduals, are not undertaken from philanthropic 
or charitable motives, but for the protection, 
safety, and welfare of the citizens of the state 
in the interest of good government. School dis¬ 
tricts are involuntary political divisions of the 
state, each embracing a certain territory and 
ail the inhabitants thereof, organized for the 
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public advantage and not in the interest of in¬ 
dividuals, having for their purpose the exer¬ 
cise within their territory, by their inhabitants 
and for their benefit, of that part of the govern¬ 
mental function committed to them. Tfhere is 
no higher exercise of the sovereign power than 
the exaction from the citizen of a pari of his 
property as taxes, in payment of his proportion¬ 
ate share of the expense of government .j When 
school directors levy taxes, they exercise politi¬ 
cal power of the highest quality. Whkn they 
purchase school sites, build and equip j school- 
houses, employ teachers, and disburse, in their 
discretion, public funds for these purposes, their 
action is political; it pertains to the conduct of 
government. It differs in no respect, so I far as 
this quality is concerned, from the acts ojf high¬ 
way commissioners with reference to theiij duties 
in connection with roads. Neither schjpol di¬ 
rectors nor highway commissioners liavb legis¬ 
lative or judicial powers, but both are adminis¬ 
trative officers, engaged in administering that 
portion of the government of the state cbmmit- 
ted to them by law. Neither of them exercises 
any function which is not of a political and gov¬ 
ernmental character. ’ 7 


In Howard vs. Tacoma School District (Wash.), 152 
Pac. 1004, 1005, the court, speaking of school districts, 
said: 

‘‘They are mere arms of the state for the 
administration of its school system. Practically 
all of their functions are therefore govern¬ 
mental. 


I 

i 

j 
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“ ‘They are governmental agencies, and it 
is, to say the least, doubtful if they are in any 
respect anything else, or have any rights that 
can be called private.’ Attorney General ex rel. 
Kies v. Lowrey, 131 Mich. 639, 643, 92 N. W. 
289, 290; Whitehead v. Board of Education, 139 
Mich. 490, 102 N. W. 1028; Freeland v. Stillman, 
49 Kan. 197, 30 Pac. 235; Beach v. Leahy, 11 
Kan. 23; 1 Dillon, Municipal Corporations (5th 
Ed.) section 37, p. 67. 

“This is certainly true as to providing and 
maintaining school grounds, school buildings 
and appliances, and all those things which it is 
permitted the school boards to acquire and ad¬ 
minister through the expenditure of public school 

funds. Such is the net result reached bv Chief 

•/ 

Justice Gray after a most exhaustive and dis¬ 
criminating review of the authorities, both Eng¬ 
lish and American, in the leading case of Hill 
v. Boston, 122 Mass. 344, 23 Am. Rep. 332. Al¬ 
though in Massachusetts at that time the duty 
to provide schoolhouses and equipment was im¬ 
posed by general law upon all towns and cities 
of the commonwealth, such towns and cities were 
in substance held to be pro tanto nothing more 
than quasi corporations, exercising a portion of 
the sovereign power of the state, not for their 
own benefit, but as agents of the public. In that 
case it was therefore held that a child attend¬ 
ing a public school, who was injured by reason 
of the unsafe condition of a staircase in the 
schoolhouse, could not maintain an action against 
the city for damages; there being no liability 
at common law, and no statute declaring a lia¬ 
bility. Judge Dillon states the rule as follows: 
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44 ‘When a municipal corporation is charged 
bv charter or statute with the duty of erecting 
and maintaining public lands for the education 
of the children of the municipality, the weight 
of authority is to the effect that in the exercise 
of the power so conferred it performs a public 
or governmental duty, and not a special Corpo¬ 
rate or administrative duty, as distinguished 
from a state or public duty, and it is not im¬ 
pliedly liable for the wrongful acts and {negli¬ 
gence of its officers or agents in maintaining 
and repairing school buildings. In the case of 
school districts, boards of education, and j other 
quasi corporations created for the limited pur¬ 
pose of directing and controlling school matters, 
exemption from liability, in some jurisdictions 
at least, is placed upon the twofold ground 
(first) that these bodies are only quasi Corpo¬ 
rations and (second) that they perform only a 
public and governmental duty and do not act 
in a private or corporate capacity in erecting 
and maintaining school buildings. ’ 4 Dillon, Mu¬ 
nicipal Corporations (5tli Ed.) Sec. 1658, p.|28SS. 

4 ‘See, also, Kinnare v. Chicago, 171 Ill! 332, 
49 N. E. 536; Bigelow v . Inhabitants of Ran¬ 
dolph, 14 Gray (Mass.) 541; Howard v. City 
of Worcester, 153 Mass. 426, 27 N. E. Ill, 12 
L. R. A. 160, 25 Am. St. Rep. 651; Ernst v.\ City 
of West Covington, 116 Ky. 850, 76 S. W. 1089, 
63 L. R. A. 652, 105 Am. St. Rep. 241, 3 Ann. 
Cas. 882; Clark v. City of Nicholasville (Ky.), 
87 S. W. 300; Folk v. City of Milwaukee* 108 
Wis. 359, 84 N. W. 420; Freel v . School Ci^y of 
Crawfordsville, 142 Ind. 27, 41 N. E. 312, 37 L. 
R. A. 301; Lane District Township of Wood¬ 
bury, 58 Iowa, 462, 12 N. W. 478; State, use of 


i 
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Weddle, v. Board of County School Commission¬ 
ers, 94 Md. 334, 51 Atl. 289; Diehm v. City of 
Cincinnati, 25 Ohio St. 305; Ford v. School Dist., 
121 Pa. 543, 15 Atl. 812, 1 L. R. A. 607.” 

Further on, the Court said: 

4 4 We are asked, 4 How can it be said that the 
i physical development of children is a function 
of government?’ The answer seems obvious: 
Just for the same reason that it can be said that 
the mental development of children is a function 
of government. Both are intended to raise the 
standard of citizenship. The state is certainly 
as much interested in the physical standard of 
its citizens as in their mental standard. Con¬ 
demnation of land for playgrounds in connec¬ 
tion with the public schools is a public use. State 
fx rel. School Dis. v. Superior Court, 69 Wash. 
189, 124 Pac. 484; Sorenson v. Perkins & Co., 
72 Wash. 16, 129 Pac. 577. To hold that the 
school district in providing the sclioolhouse was 
performing a, governmental function, and in 
providing these exercise ladders was perform¬ 
ing a private or proprietary function, would be 
to mark a distinction without basis either in 
reason or authority. In providing and main¬ 
taining these ladders the district was acting in 
a governmental capacity.” 

In Bissell vs. Davison, 32 Atl. 348, the Supreme Court 
of Errors of Connecticut said: 

4 ‘The statute in question forms a part of the 
laws relating to our common-school system, and 
must be read as a part of those laws. The duty 
of providing for the education of the children 
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within its limits, through the support and ;main- 
tenance of public schools, has always been re¬ 
garded in this state in the light of a govern¬ 
mental duty resting upon the sovereign state. It 
is a duty not imposed by constitutional provi¬ 
sion, but has always been assumed by the State; 
not only because the education of youth is a 
matter of great public utility, but alsoj and 
chiefly, because it is one of great public neces¬ 
sity for the protection and welfare of thel state 
itself.’ ’ j 

In Freel vs. School City of Crawfordsville, 41 |n. E. 
312, the Supreme Court of Indiana said: 

i 

44 Such subdivisions, then, as counties, ^own- 
ships and school corporations, are instrumentali¬ 
ties of government, and exercise authority given 
by the State.” | 

And in Appeal of Rees, 12 Atl. 427, 430, where the 

question involved was the right to condemn land for 

| 

school purposes, the Supreme Court of Pennsylvania 
approved and adopted the following statement of the 
Master in that case: 

4 4 It need not now in this day be argued! that 
the education of the citizens of the common¬ 
wealth is a necessity, or that education conduces 
to the welfare of the public. And in view pf the 
above authorities, and of the fact that thej pur¬ 
pose of such corporations is the education of the 
public, and that education is both necessary and 
the public welfare demands it, the conclusion ir¬ 
resistibly follows that the taking of private or 
other property by such corporations, for the 
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purposes set forth in the act creating such cor¬ 
porations, is a taking- for public use.” 

See also Searl vs. School District, 133 U. S. 553. 

In Kuhn. Attorney General, vs. Thompson, 134 N. W. 

722, 725, the Supreme Court of Michigan said: 

“Early in the history of this country the 

foundation of our free school system was laid 

•/ 

in the ordinance of 1787, providing- fundamental 
laws for the region northwest of the Ohio river 
and setting it apart for future division into 
states. Special emphasis was given to the sub¬ 
ject of general education in the familiar decla¬ 
ration that religion, morality, and knowledge, 
being essential to good government and the hap¬ 
piness of mankind, ‘schools and the means of 
education shall be forever encouraged.’ This 
language has been preserved and perpetuated 
in the Constitutions and statutes of our state, 
and our free school system has been organized, 
fostered, and supported, by constitutional pro¬ 
visions and legislative enactment, as a primary 
and distinctive function of state government 
held under state control .” 

The Supreme Court of Louisiana, in New Orleans vs. 

Salmen B. & L. Co., 135 La. 828, said: 

“Education insures domestic tranquility, pro¬ 
vides for the common defense, promotes the gen¬ 
eral welfare, and it secures the blessings of lib¬ 
erty to ourselves and our posterity. It has ever 
been recognized as a function of government by 
all the states of the Union.” 
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In Long vs. Fuller, 68 Pa. 170, 172, it is said: 

i 

44 The common-school system pervade? the 
whole commonwealth and is its creature, acting 
in the several school districts by its board lof di¬ 
rectors or controllees, who are simply the agents 
of the state in carrying out the wise, benevolent 
and farsighted policy of the government. Every 
man, woman and child in a republic should be 
able to read and write, and this is the pbject 

aimed at bv the common-school law.” 

* 

i 

I 

In Claybrook vs. City of Owensboro, 23 FedL 634, 
the United States Circuit Court for the District of| Ken¬ 
tucky said: 

i 

44 Taxation to sustain schools is permitted be¬ 
cause the education of the children of a sthte is 
a recognized governmental purpose.” 

In the 31st Article of the Federalist, Mr. Hamilton 

7 i 

said: 

i 

44 A government ought to contain in itself 
every power requisite to the full accomplishment 
of the objects committed to its care, and to the 
complete execution of the trusts for which; it is 
responsible, free from every other control but 
a regard to the public good and to the sense of 
the people.” 

| 

All the authorities hold, and the fact is evident^ that 
education is essential to the preservation andj the 
proper conduct of our government; and it vrould, there¬ 
fore, follow that provision for education is a govern- 

i 

mental function and duty. 
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(b) Appellant ivas an agency or instrumentality of 
the State in the performance of this governmental 
function. 

Government can exercise its functions only through 
means or agencies chosen or designated to carry its 
powers into execution, and such means or agencies are 
governmental instrumentalities. 

The Enabling Act provided that such of the granted 
land as was valuable for oil or gas should not be sold 
prior to January 1, 1915, and Articles IV and V, Chap¬ 
ter 81, Comp. Okla. St at., 1921, provided that the same 
should not be sold at all. Both the Enabling Act and 
the statutes provided that such lands might be leased 
for oil and gas purposes. 

It was intended that the State should derive a reve¬ 
nue from these lands, and sections 9423 and 9430, Com¬ 
piled Oklahoma Statutes, 1921, provided that this 
revenue should be carried into and credited to the per¬ 
manent school fund. This contemplated that the lands 
should be operated for oil and gas. Their develop¬ 
ment and operation, so as to cause them to yield the 
revenue which Congress and the State intended thev 
should yield for the governmental purpose stated, was 
a governmental duty and function. These lands and 
the income therefrom bore the same relation to the 
common school fund of the State that funds derived 
from taxes levied for that purpose or bonds issued by 
the State for that purpose would have borne. 

The Sbate had the choice of two methods of develop¬ 
ing and operating them: One was for the State to em¬ 
ploy such competent persons as were necessary and 
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operate them itself directly; the other was to operate 
them through the agency or instrumentality of a lessee. 
It would have been competent for the State by; appro¬ 
priate legislation to have employed appellant; to de¬ 
velop and operate the lands in question for a period of 
five years at an annual salary. In such case, jbeyond 
question appellant would have been an employee of 
the State, and its salary would not have been taxable. 
Frey vs. Woodworth, 2 Fed. (2d) 725. j 

However, the State elected to develop and dperate 
the lands through the agency or instrumentality of a 
lessee, and it prescribed by statute all the substantive 
terms and provisions of the lease. In substance and 
effect the execution of the lease constituted the em¬ 
ployment of appellant by the State to develop and 
operate the lands, to give them 44 use and efficacy” in 
the State’s behalf. Instead of a fixed salary, the 
amount of appellant’s compensation was macje de¬ 
pendent upon the success of its operations; butj none 

i 

the less appellant’s income for and on account jof its 
development and operation of the lands was received 
from the State, and was the “compensation or means 
by which its services were procured and retained.” 
In this connection see Bettman vs. Warwick, 10$ Fed. 
46. j 

Appellant was not an independent contractor] Its 
duties and obligations, all the terms and provisions 
of the lease except the amount of the royalty payable, 
were expressly prescribed by statute (Sec. 9417-21 and 
9426-29, Comp. Okla. St., 1921). It was required to 
give a bond conditioned that it would faithfully j per¬ 
form all the terms and provisions of the lease, j The 

i 

i 

j 


I 

j 

j 

i 
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lease provided that it should “in all respects be sub¬ 
ject to the rules and regulations heretofore or that 
may hereafter he lawfully prescribed and not in con¬ 
flict with the lawful terms of this lease by said com¬ 
missioners relative to oil and gas leases of public 
lands.”, Entire supervision over appellant's opera¬ 
tion was reserved to the State. It was required to 
develop and operate diligently. It was required to 
offset all wells drilled on contiguous property. Under 
the express provisions of the Enabling Act, the stat¬ 
utes of the State and the terms of the lease, it could 
not assign the lease except by the written consent of 
the Commissioners of the Land Office first obtained. 
The service which appellant was employed to render 
was not a single, casual or isolated act, but was a 
continuous service for a period of five years. 

As the fact that appellant was a governmental 
agency of the State in developing and operating for 
it these lands for oil and gas purposes, and in making 
available the revenue they were intended to yield for 
the governmental purpose stated, will be fully shown 
in subsequent portions of this brief, we think it suf¬ 
ficient to say here that in Choctaw, Oklahoma & Gull 
R. Co. vs. Harrison, 235 U. S. 292, Indian Territory Il¬ 
luminating Oil Company vs. State of Oklahoma, 240 
U. S. 522, Gillespie vs. State of Oklahoma, 257 U. S. 
501, and Jaybird Mining Company vs. Weir, 271 U. S. 
609, coal leases, oil and gas leases and lead and zinc 
mining leases, in some cases upon Indian tribal lands 
and in others upon the allotments of individual In¬ 
dians, had been executed to persons and private cor- 
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porations, in one case by trustees provided fori by act 
of Congress for that purpose, and in others by indi¬ 
vidual Indians, all under authority of acts of Con¬ 
gress; and in each of those cases the Supremp Court 
of the United States held that the lessee wasja gov¬ 
ernmental instrumentality for the development and 
operation of the land in carrying out the purposes and 
policies of Congress; and that those lessees, although 
they were individuals and private corporations and 
executed the leases and operated them for the^r own 
private gain, were so completely governmental agen¬ 
cies and instrumentalities that neither the leases them¬ 


selves nor the income therefrom could be taxed |bv the 
State. It follows of course that, if the lessees of the 
land of restricted Indians are governmental agencies 
for carrying out the purposes and policies of the 
United States, the lessee of Oklahoma State School 
lands is a governmental agency for the purpose of 
carrying out the governmental purpose and policy of 
the State. 


II. 


Under the Constitution of the United States nfeither 
a State nor the United States can tax the property, 
governmental functions, agencies or instrumentalities 
of the other. A tax upon appellant’s income derived 
from its State lease is a tax upon the lease itself, and 
a tax upon the lease is a tax upon the power pf the 
State to make the lease. Such a tax is a direct burden 
upon and interference with the State’s exercise of a 
necessary and proper governmental function, the leas¬ 
ing of its school land and obtaining the maximum 


i 




44 


amount of revenue therefrom. For these reasons, if 
the Revenue Acts are construed to apply to appellant’s 
income thus derived, they are to that extent uncon¬ 
stitutional and void. 

The 16th Amendment to the Constitution did not ex¬ 
tend the taxing power of the United States to new or 
excepted subjects, but merely abrogated the require¬ 
ment in section 2, Article I that direct taxes be appor¬ 
tioned among the several States (Brushaber vs. Union 
Pac. R. R. Co. 240 U. S. 1,17-19; Stanton vs. Baltic Min¬ 
ing Co. 240 U. S. 103, 112-13; Peck & Co. vs. Lowe 247 
U. S. 165, 172; Evans vs. Gore 253 U. S. 245); so that 
the power of the Federal government to tax the powers 
and functions of a State and the agencies and instru¬ 
mentalities through which it carries them into execu¬ 
tion is no greater now than it was before the adoption 
of that amendment. 

There is no provision in the Constitution of the 
United States expressly prohibiting a State and the 
United States from taxing each other’s property, gov¬ 
ernmental functions, agencies and instrumentalities; 
but in a long and unbroken line of decisions commenc¬ 
ing with M’Culloch vs. Marylad in 1819 and extending 
to the present time it has been held that the prohibi¬ 
tion is fully implied and is as absolute as if it w^ere ex¬ 
press ; that the fact that each government is sovereign, 
supreme and independent in its own sphere, and is to 
exercise its powers and functions without obstruction, 
hindrance or frustration by the other, effectually pre¬ 
cludes either from taxing the property, functions or 
instrumentalities of the other; that the power to tax 
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is the power to destroy, and that power in ond to de¬ 
stroy the other, or even burden the exercise j of the 
other’s proper powers and functions, is inconsistent 
with the plan and purpose of the Union and with all 
the implications of the Constitution. 

The exemption from such taxation is mutual and re¬ 
ciprocal. The property and governmental functions 
of a State and the means, agencies and instrumentali¬ 
ties through which it elects to perform them, are as 
free from taxation by the Federal government as those 
of the latter are from taxation by the States, and for 
the same reason. That fact has been stated fey the 
Supreme Court of the United States time and again; 
so that decisions respecting the power of either gov¬ 
ernment to tax the functions, agencies and instru¬ 
mentalities of the other are equally in point, regard¬ 
less of which government is attempting to levy tfee tax. 

The first case dealing with the subject is M’Culloch 
vs. Maryland, 4 Wheat. 316, 400. Congress had 
created the Bank of the United States as a gfevern- 
mental agency in collecting and handling the revenues 
of the United States and in carrying out its fiscal poli¬ 
cies. The legislature of Maryland enacted a statute 
imposing a tax upon the branch of the bank in that 
State. The Supreme Court held, first, that the I bank 
was an agency or instrumentality of the United States 
“necessary and proper” to carry into execution cer¬ 
tain of its governmental powers; and, second, because 

i 

it was such agency or instrumentality, it was not ^with¬ 
in the power of the State to tax it. 

As to the exemption from such taxation, Chief; Jus¬ 
tice Marshall said that it rests “ona principle which 


i 
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so entirely pervades the Constitution, is so intermixed 
with the materials which compose it, so interwoven 
with its web, so blended with its texture, as to be in¬ 
capable of being separated from it without rending it 
into shreds /’ He said that “a power to create im¬ 
plies a power to preserve”, and that “a power to de¬ 
stroy, if wielded by a different hand, is hostile to and 
incompatible with these powers to create and pre¬ 
serve”; that Congress having power to create and con¬ 
tinue the bank, “that the power of taxing it by the 
States may be exercised so as to destroy it, is too ob¬ 
vious to be denied.” He said that under the Consti¬ 
tution “we are relieved, as we ought to be, from clash¬ 
ing sovereignty, from interfering powers, from repug¬ 
nancy between a right in one government to pull down 
what there is an acknowledged right in another to build 
up, from the incompatibility of a right in one govern¬ 
ment to destroy what there is a right in another to 
preserve.” He said that the Court was “not driven 
to the perplexing inquiry, so unfit for the judicial de¬ 
partment, what degree of taxation is the legitimate 
use, and what degree may amount to the abuse of the 
power”, that the power did not exist at all, and that 
the attempt to exercise it “is itself an abuse.” 
Further on he said: 

“That the power to tax involves the power 
to destroy; that the power to destroy may de¬ 
feat and render useless the power to create; 
that there is a plain repugnance, in conferring 
on one government a power to control the con¬ 
stitutional measures of another, which other, 
with respect to those very measures, is declared 
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to be supreme over that which exerts tljie con¬ 
trol, are propositions not to be denied” (}i). 431). 

In Weston et al. vs. Charleston, 2 Pet. 449, tlie City 
of Charleston passed an ordinance levying a tax upon 
bonds issued by the United States and owned and pos¬ 
sessed within the limits of the city. In holding the 
ordinance unconstitutional, the Court, again speaking 
through Chief Justice Marshall, said: 

i 

“Congress has power ‘to borrow money on 
the credit of the United States. ’ The stock it 
issues is the evidence of a debt created by the 
exercise of this power. The tax in question is 
a tax upon the contract subsisting between the 
government and the individual. It beaprs di¬ 
rectly upon that contract, while subsisting and 
in full force. The power operates upon the con¬ 
tract the instant it is framed, and must imply 
a right to affect that contract. 

“If the states and corporations through the 
Union possess the power to tax a contract for 
the loan of money, what shall arrest this! prin¬ 
ciple in its application to every other contract? 
What measure can government adopt ydiich 
will not be exposed to its influence? 

“But it is unnecessary to pursue this prin¬ 
ciple through its diversified application to all 
the contracts, and to the various operations of 
government. No one can be selected which is 
of more vital interest to the community | than 
this of borrowing money on the credit of the 
United States. No power has been conferred 
by the American people on their government, 
the free and unburdened exercise of which piore 
deeply affects every member of our republic. 



48 


In war, when the honour, the safety, the inde¬ 
pendence of the nation are to be defended, when 
all its resources are to be strained to the utmost, 
credit must be brought in aid of taxation, and 
the abundant revenue of peace and prosperity 
must be anticipated to supply the exigencies, 
the urgent demands of the moment. The peo¬ 
ple, for objects the most important which can 
occur in the progress of nations, have empov r - 
ered their government to make these anticipa¬ 
tions, ‘to borrow money on the credit of the 
United States.’ Can anv thing be more dan- 
gerous or more injurious, than the admission of 
a principle w T hich authorizes every State and 
every corporation in the Union which possesses 
the right of taxation, to burden the exercise of 
this power at their discretion? 

“If the right to impose the tax exists, it is a 
right which in its nature acknowledges no limits. 
It may be carried to any extent within the juris¬ 
diction of the State or corporation which im¬ 
poses it, which the will of each State and cor¬ 
poration may prescribe. A power which is given 
by the whole American people for their common 
good, which is to be exercised at the most criti¬ 
cal periods for the most important purposes, on 
the free exercise of which the interests certain¬ 
ly, perhaps the liberty of the whole may de¬ 
pend, may be burdened, impeded, if not ar¬ 
rested, by any of the organized parts of the con¬ 
federacy” (p. 464-5). 

Further on the Court said: 

“It is admitted that the power of the gov¬ 
ernment to borrow money cannot be directly op- 
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posed, and tliat any law directly obstructing its 
operation would be void; but a distinction is 
taken between direct opposition an4 those 
measures which may consequentially affect it; 
that is, that a law prohibiting loans j to the 
United States would be void, but a tax on them 
to any amount is allowable. 

4 4 It is, we think, impossible not to perceive 
the intimate connection which exists between 
these two modes of acting on the subject. 

“It is not the want of original power in an 
independent sovereign state to prohibit loans to 
a foreign government, which restrains the leg¬ 
islature from direct opposition to those made 
by the United States. The restraint is ifnposed 
by our Constitution. The American j people 
have conferred the power of borrowing! money 
on their government, and by making that gov¬ 
ernment supreme, have shielded its action, in 
the exercise of this power, from the aqtion of 
the local governments. The grant of thq power 
is incompatible with a restraining or control¬ 
ling power, and the declaration of supremacy 
is a declaration that no such restraining lor con¬ 
trolling power shall be exercised. 

“The right to tax the contract to any|extent, 
when made, must operate upon the poy T er to 
borrow before it is exercised, and have a sensi¬ 
ble influence on the contract. The extent! of this 
influence depends on the will of a distinct gov¬ 
ernment. To any extent, however inconsider¬ 
able, it is a burden on the operations of govern¬ 
ment. It may be carried to an extent! which 
shall arrest them entirely” (p. 467-8). 

±9 i 
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And tlie Court concluded thus: 

“The tax on government stock is thought by 
this Court to be a tax on the contract, a tax on 
the power to borrow money on the credit of the 
United States, and consequently to be repugnant 
to the Constitution” (p. 468). 

The same ruling was made in the later case of Bank 
of Commerce vs. New York, 2 Black 620, in the Bank 
Tax Case, 2 Wall. 200, and in The Banks vs. The 
Mayor, 7 Wall. 16. 

In Dobbins vs. Commissioners, 16 Pet. 435, the Com¬ 
missioners of Erie County, Pennsylvania, purporting 
to act under a law of that State, appraised the office 
of captain of a United States revenue cutter at the sum 
of $500, and assessed the incumbent of the office for 
taxation thereon at that sum. The Court held the act 
so interpreted unconstitutional, saying: 

“There is a concurrent right of legislation in 
the States and the United States, except as both 
are restrained by the Constitution of the United 
States. Both are restrained upon this subject 
by express prohibitions in the Constitution. 
And the States, by such as are necessarily im¬ 
plied when the exercise of the right by a State 
conflicts with the perfect execution of another 
sovereign power, delegated to the United States. 
That occurs when taxation by a State acts upon 
the instruments, emoluments, and persons, 
which the United States may use and employ 
as necessary and proper means to execute their 
sovereign powers. The government of the 
United States is supreme within its sphere of 
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action. The means necessary and proper to 
carry into effect the powers in the Constitution 
are in Congress. Taxation is a sovereign 
power in a State; but the collection of |revenue 
by imposts upon imported goods, and the regu¬ 
lation of commerce, are also sovereign i powers 
in the United States. Let us apply then the 
principles just stated, and the powers mentioned 
to the case in judgment, and see what will be 
the result. 

“Congress has power to lay and collecjt taxes, 
duties, imposts, &c., and to regulate commerce 
with foreign nations and among* the jseveral 
States, and with the Indian tribes. Neither can 
be done without legislation. A complicated 
machinery of forms, instruments, and persons, 
must be established; revenue districts were to 
be designated; collectors, naval officers, sur¬ 
veyors, inspectors, appraisers, weighers} meas¬ 
urers and gaugers must be employed; ‘the better 
to secure the collection of duties on goods and 
on the tonnage of vessels,’ revenue cutters, and 
officers to command them are necessar^. The 
latter are declared to be officers of the customs, 
and they have large powers and authority. All 
of this is the means necessary to an allowed 

mr 

end: the end, the great objects which thje Con¬ 
stitution was intended to secure to the Stjates in 
their character of a nation. Is the officer, as 
such, less a means to carry into effect thes§ great 
objects than the vessel which he commands, the 
instruments which are used to navigate her , or 
than the guns put on hoard to enforce obedience 
to the law. These inanimate objects , it is ad¬ 
mitted, cannot be taxed by a State , because they 
are means. Is not the officer more so, who gives 


i 
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use and efficacy to the tvliole? Is not compen¬ 
sation the means by which his services are pro¬ 
cured and retained? It is true it becomes his 
when he has earned it. If it can be taxed by a 
State as compensation, will not Congress have 
to graduate its reduction by the tax? Could 
Congress use an uncontrolled discretion in fix¬ 
ing the amount of compensation , as it would do 
ivitliout the interference of such a tax? The 
execution of a national power by way of com¬ 
pensation to officers, can in no way be subordi¬ 
nate to the action of the State legislatures upon 
the same subject” (p. 447-8). 

Further on the Court said: 

“But the unconstitutionality of such taxation 
by a State as that now before us may be safely 
put—though it is not the only ground—upon 
its interference with the constitutional means 
which have been legislated by the government 
of the United States to carry into effect its 
powers to lay and collect taxes, duties, imposts, 
&c., and to regulate commerce” (p. 449). 

In United States vs. Railroad Company, 17 Wall. 
322, the shoe was on the other foot. 

There the City of Baltimore, by authority of an act 
of the Maryland legislature, had issued and sold bonds 
and had loaned the proceeds to Baltimore and Ohio 
Railroad Company, receiving a mortgage on the road 
and revenue of the company to secure payment of the 
bonds and the interest thereon. The Federal income 
tax of 1864, as amended in 1866, required that any 
railroad company indebted for money for which bonds 
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or other evidence of indebtedness had been issued upon 
which interest was stipulated to be paid should pay a 
tax of five per centum on the amount of all such inter¬ 
est whenever and wherever the same should be pay¬ 
able, and should deduct the same from the airiount of 

i 

the interest due at the time of payment. As japplied 
to the City of Baltimore, the tax was a Federal j income 
tax laid upon its revenue or income and payable at the 
source. The Court held that provision unconstitu¬ 
tional, saying: 

“There is no dispute about the general rules 
of law applicable to this subject. The power of 
taxation by the Federal government upon the 
subjects and in the manner prescribed bv the 
act we are considering, is undoubted. s There 
are, however, certain departments which are ex¬ 
cepted from the general power. The right of 
the States to administer their own affairs 
through their legislative, executive, and judicial 
departments, in their own manner through their 
own agencies, is conceded by the uniform deci¬ 
sions of this court and by the practice \ of the 
Federal government from its organization. 
This carries with it an exemption of thosfy agen¬ 
cies and instruments from the taxing power of 
the Federal government. If they may be taxed 
lightly, they may be taxed heavily; if justly, op¬ 
pressively. Their operation may be impeded 
and may be destroyed, if any interference is 
permitted. Hence, the beginning of such taxa¬ 
tion is not allowed on the one side, is not claimed 
on the other” (p. 327-8). 

In Telegraph Co. vs. Texas, 105 U. S. 460, 4(56, the 
Court held that Western Union Telegraph Co., in 
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transmitting messages sent by public officers on the 
business of the United States, was a governmental 
agency, and that a tax assessed by the State of Texas 
on every such message was void, saying: 

“As to the government messages, it is a tax 
by the State on the means employed by the gov¬ 
ernment of the United States to execute its con¬ 
stitutional powers, and, therefore, void. It was 
so decided in McCulloch v. Maryland (4 Wheat. 
316) and has never been doubted since.” 

And in Williams vs. Talladega, 226 U. S. 404, it was 
held that an ordinance levying a license tax upon the 
the right of telegraph companies to carry on the busi¬ 
ness of transmitting messages to and from persons 
within a municipality, a part of which messages were 
for the government, was void. 

The Collector vs. Day, 11 Wall. 113, involved the 
power of the United States, under the Revenue Act of 
1864, to impose an income tax upon the salary of a 
judicial officer of a State. The court held that the 
power did not exist. It referred to Dobbin vs. The 
Commissioners of Erie County, 16 Pet. 435, holding 
that the State could not levy a tax upon the salary of 
an officer of the United States, and said that “upon 
the same construction of that instrument, and for like 
reasons, that government is prohibited from taxing the 
salary of a judicial officer of a State. ” The Court 
said: 

“The general government, and the States, al¬ 
though both exist within the same teritorial 
limits, are separate and distinct sovereignties, 
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acting separately and independently of each 
other, within their respective spheres. The for¬ 
mer in its appropriate sphere is supreme; but 
the States within the limts of the powers not 
granted, or, in the language of the tenth jamend- 
ment, 4 reserved,’ are as independent of the gen¬ 
eral government as that government within its 
sphere is independent of the States” (p. 124). 

i 

i 

Further on the Court said: 

i 

“Such being the separate and independent 
condition of the States in our complex System, 
as recognized by the Constitution, and the ex¬ 
istence of which is so indispensable, that, with¬ 
out them, the general government itself would 
disappear from the family of nations, itj would 
seem to follow, as a reasonable, if not a| neces¬ 
sary consequence, that the means and instru¬ 
mentalities employed for carrying on the oper¬ 
ations of their governments, for preserving 
their existence, and fulfilling the high ajnd re¬ 
sponsible duties assigned to them in the Consti¬ 
tution, should be left free and unimpaired, 
should not be liable to be crippled, much loss de¬ 
feated by the taxing power of another govern¬ 
ment, which power acknowledges no limits but 
the will of the legislative body imposing the 
tax” (p. 125-6). | 

Again the Court said (p. 126): 

“The supremacy of the general government , 
therefore, so much relied on in the argument of 
the counsel for the plaintiff in error, in respect 
to the question before us, cannot be maintained. 
The two governments are upon an equality, and 
the question is whether the power 4 to lay and 
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collect taxes’ enables the general government to 
tax the salary of a judicial officer of the State, 
which officer is a means or instrumentality em¬ 
ployed to carry into execution one of its most 
important functions, the administration of the 
laws, and which concerns the exercise of a right 
reserved to the States”? (p. 126). 

The Court held that in its sphere “the State is as 
sovereign and independent as the general govern¬ 
ment,” and that if the means and instrumentalities 
employed by that government to carry into operation 
the powers granted to it are necessarily and for the 
sake of self-preservation exempt from taxation by the 
States, so also the means and instrumentalities of the 

i 

State government are equally exempt from Federal 
taxation. 

In Ambrosini vs. United States, 187 U. S. 1, the War 
Revenue Act of 1898 provided for certain stamp taxes 
on bonds and other instruments. The State of Illinois 
required that bonds be given by applicants as a pre¬ 
requisite to the issuance of licenses to sell intoxicating 
liquor. Ambrosini gave to the State the bond re¬ 
quired by the statute in the sum of $3,000.00 without 
affixing thereto the revenue stamp purported to be re¬ 
quired by the Act of Congress. For this he was in¬ 
dicted and convicted in the Federal Court for the 
Northern District of Illinois. The Supreme Court held 
that the indictment should have been quashed, that the 
granting of the license was a governmental function of 
the State, that the giving of the bond was a part of the 
same transaction, and that to tax either would impair 
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the efficiency of State and municipal action; and that 
the means and instrumentalities employed by the State 
are exempt from taxation by tlie general government. 

In California vs. Central Pac. R. R. Co., 127 XL S. 1, 
41, the Court said: 


“Taxation is a burden, and mav be laid so 
heavily as to destroy the thing taxed, or Render 
it valueless. As Chief Justice Marshall said in 
McCulloch v. Maryland, Mlie power to tax in¬ 
volves the power to destroy.’ Recollecting the 
fundamental principle that the Constitution, 
laws and treaties of the United States ate the 
supreme law of the land, it seems to us almost 
absurd to contend that a power given to k per¬ 
son or corporation by the United States ipay be 
subjected to taxation by a State. The power 
conferred emanates from, and is a portion of, 
the power of the government that confers it. 
To tax it, is not only derogatory to the dignity, 
but subversive of the powers of the government, 
and repugnant to its paramount sovereignty. 
It is unnecessary to cite cases on this subject.” 

In Wisconsin Central R. R. Co. vs. Price County. 133 
U. S. 496, 504, the Court said: I 


“It is familiar law that a State has no plower 
to tax the property of the United States within 
its limits. This exemption of their property 
from state taxation—and bv state taxation we 

%/ i 

mean any taxation by authority of the State, 
whether it be strictly for state purposes oy for 
mere local and special objects—is founded ppon 
that principle which inheres in every independ¬ 
ent government, that it must be free from; any 
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such interference of another government as may 
tend to destroy its powers or impair their effi¬ 
ciency. If the property of the United States 
could be subjected to taxation by the State, the 
object and extent of the taxation would be sub¬ 
ject to the State’s discretion.” 

In Home Savings Bank vs. Des Moines, 205 U. S. 
503, it was held that a law of the State of Iowa taxing 
State banks and trust companies upon the aggregate 
value of the shares of stock in them, determined bv the 
amount of their capital, surplus and undivided profits, 
and including in determining the value of the shares 
government bonds owned bv the banks, was unconsti- 
tutional. 

In Pollock vs. Farmers’ Loan & Trust Co., 157 U. S. 
429, 553, holding the Federal income tax act of 1894 
unconstitutional, it was held that an income tax is a 
direct tax, and that a tax upon the rents and profits 
from land is a tax upon the land itself. The act also 
levied a tax upon the income from municipal bonds. 
As to that the Court said: 

“The Constitution contemplates the inde¬ 
pendent exercise by the Nation and the State, 
severally, of their constitutional powers. 

“As the States cannot tax the powers, the 
operations, or the property of the United 
States, nor the means which they employ to 
carry their powers into execution, so it has been 
held that the United States have no power under 
the Constitution to tax either the instrumen¬ 
talities or the property of a State. 

• “A municipal corporation is the representa¬ 
tive of the State and one of the instrumental- 
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ities of the state government. It was lon^’ ago 
determined that the property and revenues of 
municipal corporations are not subjects of; Fed¬ 
eral taxation. Collector v. Day, 11 Wall! 113, 
124; United States v. Railroad Company, 17 
Wall. 322, 332” (p. 583-4). j 

Further on the Court said (p. 585-6): j 

“The law under consideration provides j‘that 
nothing herein contained shall apply to Stjates, 
counties or municipalities.’ It is contended 
that although the property or revenues of the 
States or their instrumentalities cannot be 

i 

taxed, nevertheless the income derived from 
state, county, and municipal securities can be 
taxed. But we think the same want of powfer to 
tax the property or revenues of the States or 
their instrumentalities exists in relation to a 
tax on the income from their securities, and for 
the same reason, and that reason is given by 
Chief Justice Marshall in Weston v. Charles¬ 
ton, 2 Pet. 449, 468, where he said: ‘The right 
to tax the contract to any extent, when made, 
must operate upon the power to borrow before 
it is exercised, and have a sensible influence on 
the contract. The extent of this influence.! de¬ 
pends on the will of a distinct government, j To 
any extent, however inconsiderable, it is a 
burden on the operations of government.! It 
mav be carried to an extent which shall arlrest 
them entirely. * * * The tax on govern- 

meat stock is thought bv this court to be a'tax 
on the contract, a tax on the power to borrow 
money on the credit of the United States, and 
consequently to be repugnant to the Constitu¬ 
tion. ’ Applying this language to these muiiici- 
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pal securities, it is obvious that taxation on the 
interest therefrom would operate on the power 
to borrow before it is exercised, and would have 
a sensible influence on the contract, and that the 
tax in question is a tax on the power of the 
States and their instrumentalities to borrow 
money, and consequently repugnant to the Con¬ 
stitution. 7 ’ 

Even in the dissenting opinions it was said: 

“In regard to the right to include in an in¬ 
come tax the interest upon tlie bonds of mu¬ 
nicipal corporations, I think the decisions of this 
court, holding that the Federal government is 
without power to tax the agencies of the state 
government, embrace such bonds, and that this 
settled line of authority is conclusive upon my 
judgment here. It determines the question that 
where there is no power to tax for any purpose 
whatever, no direct or indirect tax can be im¬ 
posed. The authorities cited in the opinion are 
decisive of this question 77 (p. 562). 
i “The instrumentalities employed by the 
States in execution of their powers are not sub¬ 
jects of taxation by the general government, 
anv more than the instrumentalities of the 
United States are the subjects of taxation by 
the States; and any tax imposed directly upon 
interest derived from bonds issued by a munici¬ 
pal corporation for public purposes, under the 
authoritv of the State whose instrumentality it 
is, is a burden upon the exercise of the powers 
of that corporation which only the State creat¬ 
ing it may impose. In such a case it is imma¬ 
terial to inquire whether the tax is. in its nature 
or by its operation, a direct or an indirect tax; 
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for the instrumentalities of the states—among 
which, as is well settled, are municipal corpora¬ 
tions, exercising- power and holding- property 
for the benefit of the public—are not subjects of 
national taxation in any form or for anyipur¬ 
pose, while the property of private corporations 
and of individuals is subject to taxation by the 
general government for national purposesV (p. 
563-4). " j 

In Farmers and Mechanics Savings Bank vs. Minne¬ 
sota, 232 U. S. 516, the laws of Minnesota provided for 
ascertaining the surplus of savings bank by deducting 
from their assets the amount of the deposits and all 
other accounts payable, and taxing the surplus, j In¬ 
cluded in the property of the savings bank was $700,- 
000.00 of bonds issued by municipalities in Indian Ter¬ 
ritory and Oklahoma Territory prior to the admission 
of Oklahoma into the Union. The bank contended that 

i 

the amount of these bonds should have been deducted 
from its surplus in determining the amount upon which 

i 

it was to be taxed. This contention was denied by! the 
Supreme Court of Minneosla. The Supreme Court of 
the United States reversed the decision, holding that 
Indian Territory and Oklahoma Territory and the mu¬ 
nicipalities therein were instrumentalities of the Fed¬ 
eral government; and that “to tax the bonds as prop¬ 
erty in the hands of the holders is, in the last analysis, 
to impose a tax upon the right of the municipality to 
issue them.’ 7 The Court said: j 

i 

“It is on this ground that United States bonds 
have always been held exempt from taxation 
under authority of the States. By like reason- 


i 
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ing it has come to he recognized that bonds is¬ 
sued by the States are not taxable by the Fed¬ 
eral Government, and it was upon this ground 
that this court held, in Pollock v. Farmers Loan 
& Trust Co., 157 U. S. 429, 584, that the income 
tax provisions of the act of August 15, 1S94, 

, were unconstitutional in that they imposed a 
tax upon the income derived from municipal 
bonds issued under the authority of the States” 
(p. 526-7). 

In Evans vs. Gore, 253 U. S. 245, 255, the Court 
said: 


“True, the taxing power is comprehensive 
and acknowledges few exceptions. But that 
there are exceptions, besides the one we here 
recognize and sustain, is well settled. In Col¬ 
lector v. Day, 11 Wall. 113, it was held that 
Congress could not impose an income tax in re¬ 
spect of the salary of a judge of a state court; 
in Pollock v. Farmers’ Loan & Trust Co., 157 
U. S. 429, 585, 601, 652, 653, it was held—the 
full court agreeing on this point—that Congress 
was without power to impose such a tax in re¬ 
spect of interest received from bonds issued by 
a State or any of its counties or municipalities, 
gnd in United States v. Railroad Co., 17 Wall. 
322, there was a like holding as to municipal 
revenues derived by the City of Baltimore from 
its ownership of stock in a railroad company. 
None of those decisions was put on an express 
prohibition in the Constitution, for there is none; 
but all recognized and gave effect to a prohibi¬ 
tion implied from the independence of the States 
within their own spheres.” 
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In Northwestern Mutual Life Insurance Company 
vs. Wisconsin, 275 XL S. 13C, the Court held jthat a 

i 

State tax on the gross income of domestic insurance 
companies, except premiums and rents from 1 ; lands 
otherwise taxed, is void pro I auto where a part of the 
income consists of interest on United States bonds. 

In National Life Insurance Company vs. United 
States, 277 U. S. 508, a part of the income of the fnsur- 
ance company was interest from state and munjicipal 
bonds. The Federal revenue acts provided that in 
determining the net income of life insurance companies 
certain deductions should be made. The Collector ad¬ 
mitted that the income from the State and municipal 
bonds was not taxable, but considered that income be¬ 
fore making the statutory deductions, so that in effect 
the statutory deductions were made from the nonj-tax- 
able income. The Supreme Court held that that; was 

i 

in effect taxing the income from the State and muni¬ 
cipal bonds, and was violative of the Constitution. 

In Panhandle Oil Company vs. Mississippi, 277 TjJ. S. 
218, 221, the Court held that a tax of 1 cent per gdllon 
imposed by the State upon persons engaged in the busi¬ 
ness of distributing gasoline is void as applied to 
sales made by such distributors to instrumentalities 
of the United States, such as the Coast Guard Fieet 

i 

and the Veterans’ Hospital, saying: j 

: 

“The United States is empowered by the Con¬ 
stitution to maintain and operate the fleet and 
hospital. Art. I, sec. 8'. That authorization 
and laws enacted pursuant thereto are supreme 
(Art. VI); and, in case of conflict, they cpn- 
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trol state enactments. The States may not bur¬ 
den or interefere with the exertion of national 
power or make it a source of revenue or take 
the funds raised or tax the means used for the 
performance of federal functions. McCulloch v. 
Maryland, 4 Wheat. 31G, 425, et seq. Dobbins v. 
The Commissioners of Erie County, 16 Pet. 435, 
448. Ohio v. Thomas, 173 U. S. 276. Choctaw 
& Gulf R. R. v. Harrison, 235 U. S. 292. Indian 
Oil Co. v. Oklahoma, 240 U. S. 522. Johnson v. 
Maryland, 254 U. S. 51. Clallam County v. 
United States, 263 U. S. 341, 344. Northwestern 
Mutual Life Ins. Co. v. Wisconsin, 275 U. S. 136. 
New Brunswick v. United States, 276 U. S. 547. 
The strictness of that rule was emphasized in 
Gillespie v. Oklahoma, 257 U. S. 501, 505. The 
right of the United States to make such pur¬ 
chases is derived from the Constitution. The 
petitioner’s right to make sales to the United 
States was not given by the State and does not 
depend on state laws; it results from the au¬ 
thority of the national government under the 
Constitution to choose its own means and 
sources of supply. While Mississippi may im¬ 
pose charges upon petitioner for the privilege 
of carrying on trade that is subject to the power 
of the State, it may not lay any tax upon trans¬ 
actions by which the United States secures the 
things desired for its governmental purposes.” 

In Long vs. Rockwood, 277 U. S. 142, the Court held 
that a State may not tax the income received by one 
of her citizens as royalties for the use of patents is¬ 
sued to him by the United States. 

See also The Macallen Co. vs. Massachusetts, 279 
U. S. 620. 
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In Bettman vs. Warwick, 108 Fed. 46, by the Cir¬ 
cuit Court of Appeals of the 6th Circuit, tliqn com¬ 
posed of Judges Lurton, Day and Severens, the two 
former being afterwards members of the Supreme 
Court of the United States, the opinion was byj Judge 

i 

Lurton. We quote the first syllabus: 

“The United States and the states act sepa¬ 
rately and independently of each other jin the 
field within which each is sovereign, and neither 
have power to impose a tax which will interfere 
with the exercise of the sovereignty of tliq other 
within their own sphere, either by taxing their 
functions or the means by which they are exer¬ 
cised. A power in the federal government to 
exact a tax upon the right to qualify, uiider a 
state law, for the performance of the duties of 
a state office, is inconsistent with the existence 
of any supreme governmental authority jin the 
state, and the converse is true as regards the 
power of the state to tax the means employed 
by the federal government to carry into execu¬ 
tion the powers vested in it by the constitution. ’ ’ 

i 

i 

In United States vs. Kings County, 281 Fed. 686, by 
the Circuit Court of Appeals for the 9th Circuit, it 

i 

was held that a county of the State of Washington 

i 

operating a ferry under State laws was not required 

! 

to collect and pay over to the government the trans¬ 
portation tax under the Revenue Act of 1917, since the 
maintenance and operation of the ferry by the county 
was the exercise of a governmental function. 

I 

i 

| 

I 


i 

i 

| 

i 

i 

i 
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The principle that, where the source of income is 
exempt from taxation, the income is also exempt, was 
stated by the Supreme Court of Hawaii, in Oahu Ry. 
and Land Co. vs. Pratt, 14 Haw. 126. The Legislature 
of Hawaii had passed an act exempting the properties 
of the Oahu Railroad from taxation. Subsequently 
it undertook to impose a tax upon the income derived 
from the exempted property. The Supreme Court of 
Hawaii held the latter act void, saying: 

44 A tax on income is in substance and effect a 
tax on the property producing the income. In¬ 
come derived from property exempt from taxa¬ 
tion by contract authorized by statute is also 
exempt.’ * 

The foregoing decision was cited and sanctioned by 
the Supreme Court of the United States in Gillespie 
vs. Oklahoma, 257 U. S. 501, 506. 

In Territory vs. Annette Island Packing Company, 
6 Alaska 585, Annette Island was an Indian reserva¬ 
tion, and was leased by the Secretary of the Interior 
to the packing company. The Territory undertook to 
assess and collect a tax upon the company’s fish traps 
and packs and also upon its income derived from its 
operation under the lease. The Supreme Court of 
Alaska held both the property and the income tax void, 
saying: 

4 4 The contract of lease between the Secretary 
of the Interior and the Annette Island Packing 
Company, together with its cannery, fish traps 
and property used on the reservation under the 
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lease, constitute and are an instrumentality of 
the United States, used by it in the performance 
of its duties to its Indian wards, and are not 
subject to taxation by the Territory of Alaska. 
The attempt of the Territory to levy an^ collect 
taxes on the said property of the packing com¬ 
pany is ultra vires and void.” 

Application to the Case at Bar of the Foregoing De¬ 
cisions and of Others Even More Specifically in 
Point. 

i 

If it be true that the establishment and maintenance 

I 

of public schools in a state having a republican form 
of government is essential to the stability and preser¬ 
vation of the government and to the general welfare of 
the people, in other words, is a proper and essential 
governmental function, then it follows of course that 
the State's power to exercise that function, and the 
means, agencies and instrumentalities by and through 
which it exercises the same, are, under the Constitu¬ 
tion of the United States, exempt from taxation by 
the Federal government. 

I 

It is not contended that corporations created by a 
State are exempt from federal taxation merely be¬ 
cause they are creatures of the State, or that the! power 
of the Federal government to tax them is dependent 
upon the consent of the state. Also, on the other hand, 
it is doubtless true that corporations created by the 
United States cannot be taxed by the state except with 
the consent of the United States. 

The reason for that difference lies in the fa$t that 

; 

the United States being a government of purely dele- 
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gated powers, and there being no express provision in 
the Constitution conferring upon it the power to create 
corporations and the powers impliedly granted being- 
only those necessary or proper to carry into execution 
the powers expressly granted, its power to create cor¬ 
porations is implied only where they are necessary or 
proper governmental agencies for exercising one or 
more of the powers expressly granted to the United 
States, as, for example, the creation of national banks 
as agencies in carrying out its fiscal policies, of rail¬ 
road companies under its power to establish post roads. 
Since it has no general power to create private corpora¬ 
tions, and its power in that respect is limited to creat¬ 
ing only such as it intends to use as governmental 
agencies, it results that all Federal corporations are 
governmental instrumentalities, and are therefore not 
taxable bv the States without the consent of the United 
States. 

On the other hand, the States having all power not 
granted to the United States and not prohibited by the 
State and Federal constitutions, they may create purely 
private corporations and also corporations for purely 
governmental purposes. The private corporations are 
taxable by the United States. Those created purely 
for governmental purposes, as, for example, counties, 
incorporated town and cities, and school districts are 
beyond the taxing power of the Federal government. 
No Federal income tax is levied upon the salary of 
officers or employees of these corporations. The Fed¬ 
eral government does not even claim the right to levy 
an income tax upon the salary of a teacher in the pub¬ 
lic schools. 
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But the State may use one of its private corporations 
in the performance of a governmental function; and, 
while such corporation would be taxable by the Federal 
government upon its private business done and the in¬ 
come and profits made therefrom, in so far afid to 
the extent that it performs governmental functions 
in behalf of the State and earns and receives an income 

i 

and a profit therefrom, it is no more taxable than is 
a governmental agency or instrumentality of the United 
States. The United States lias no more power to de¬ 
stroy a governmental agency of the State by taxation, 
or to burden, hinder or impede its performance of the 
governmental functions committed to it than the State 
has to do those acts with respect to a governmental 
agency of the United States. In M’Culloch v. Mary¬ 
land, tiie great Chief Justice said that under the |Con- 
stitution there is to be no clashing sovereignty, fio in¬ 
terfering powers, no right in one government toj pull 
down what there is an acknowledged right in the ot^ er 
to build up, to destroy what there is a right in the bther 
to preserve. He said that the question is not what 
degree of taxation is the legitimate use of the power, 
that the power to tax in such cases does not exist at all, 
and that the attempt to exercise it is itself an abuse; 
that there is a plain repugnance in conferring oh one 
government the power to control the constitutional 
measures of another, which other, with respect to those 
very measures is declared to be supreme. 

In Weston vs. Charleston, 2 Pet. 449, already quoted 
from, the Court said that the right to tax the contract 
to any extent, when made, must operate upon the 


i 

i 

i 


i 
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power to borrow before it is exercised, and liave a 
sensible influence on the contract. In the case at bar 
a tax upon appellant’s income as a lessee, agency and 
instrumentality of the State for developing and making 
available the resources of the State’s public school 
lands, is a tax upon the contract with the State, op¬ 
erates upon the power of the State to make the con¬ 
tract, and impairs its power to contract advantage¬ 
ously. No one would contend that the State could have 
procured appellant to further develop and operate 
the leases in question so as to procure for the per¬ 
manent school fund the proceeds of the oil at a royalty 
to the State of 50 per cent thereof, if it had been known 
that the Federal Government could and would exact 
from appellant upon its profits from that source a nor¬ 
mal income tax ranging from two to twelve per cent, 
and excess profits taxes running as high as sixty per 
cent of its net income, according to the amount of the 
income. 

As said by the Supreme Court in Dobbins vs. Com¬ 
missioners, 16 Pet. 435, where the State undertook to 
levy a t,ax upon the value of a Federal office, “if it 
can be taxed by a State as compensation, will not 
Congress have to graduate its amount with reference 
to its reduction by the tax? Could Congress use an 
uncontrolled discretion in fixing the amount of compen¬ 
sation, as it would do without the interference of such 
a tax?” If appellant’s income from this lease can be 
taxed bv the United States, will not the State have to 
graduate its royalty with reference to its reduction by 
the tax? Can the Commissioners of the Land Office 
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use an uncontrolled discretion in fixing the amount of 
the royalty, as they would do without the interference 
of such a tax? 

In United States vs. Railroad Company, 17! Wall. 
322, the United States purported to levy an incorhe tax 

i 

upon the amount of interest due by the Baltiipore & 
Ohio Railway Company to the City of Baltimore^ The 
Supreme Court held that it could not do so. It stressed 
the right of the States to administer their own ^ffairs 
through their own agencies, and the exemption of 
those agencies from the taxing power of the Federal 
government. It said that if they might be taxed lightly, 
they might be taxed heavily, that their operation might 
be impeded or destroyed if any interference ik per¬ 
mitted. Also, in Collector vs. Bay, 11 Wall. 113, the 
power of the Federal government to tax the salary of 
a judicial officer of the State was denied. The Court 
said that the States within the limits of their reserved 
powers “are as independent of the Federal govern¬ 
ment as that government within its sphere is inde¬ 
pendent of the States”, and that the means and in- 
strumentalities employed by the State for carrying 
on the operations of their governments, for preserv¬ 
ing their existence, and fulfilling the high aijd re¬ 
sponsible duties assigned to them in the Constitution, 
should be left free and unimpaired, and should hot be 
liable to be crippled, much less defeated, by the taxing 
power of another government. It said that ther|e was 
no supremacy in respect of such matter in the general 
government; that the two governments in that respect 
were upon an equality. 


i 
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And in Pollock vs. Farmers’ Loan & Trust Com¬ 
pany, 157 U. S. 429, 553, the Court held that not only 
could the Federal government not tax the property 
of States, counties or municipalities, but also that it 
could not tax the income derived by individuals from 
State, county and municipal securities. The reason is 
simple. To tax them is to impair the power of the 
State to issue them, to diminish the revenue obtainable 
through them, to increase the interest which the State 
must pay upon them. Similarly, to tax the income 
of the State’s lessee is to impair the power of the 
State to execute the lease, to diminish the power of the 
State to procure favorable terms, to diminish the in¬ 
come which the State may receive under the lease. In 
other words, it must “have a sensible influence on the 
contract.” To some extent, however inconsiderable, 
it is a burden on the operations of the government. 
It could be carried to an extent which would arrest 
them entirely. That was the reason that, in Panhandle 
Oil Company vs. Mississippi, 277 U. S. 218, the Court 
held that a tax of 1 cent per gallon imposed by the 
State upon persons engaged in distributing gasoline is 
void as applied to sales made by such persons to in¬ 
strumentalities of the United States. 

If the source of the income is not taxable, then the 
income itself is not taxable. The income from State 
and municipal bonds is not taxable by the United 
States, because the source, the bonds themselves, are 
not taxable. Pollock vs. Farmers Loan and Trust 
Company, 158 U. S. 618-630, as said in Oahu Ry. and 
Land Co. i;s. Pratt, 14 Haw. 126, and quoted with ap- 
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proval by the Supreme Court of the United States, “a 
tax on income is in substance and effect a tax on the 

I 

property producing the income, and income derived 
from property exempt from taxation is also exempt.” 

i 

Here the United States could not tax the lease.j A tax 
on the lease is a tax on the power of the State to make 
the lease. The lease being non-taxable, and tljie lease 
being the source of the income, the income itself is not 
taxable. j 

We come now to a list of cases determined; by the 
principles announced in the foregoing decisions, but 
specifically applying those principles to facts in some 
instances exactly like, and in others very like!, those 
in the case at bar. They arose in the State of Okla¬ 
homa, and involved the right of the State to taxlleases, 
to tax the right to operate leases, and to tax the in¬ 
come from leases, executed to individuals and corpora¬ 
tions bv or in behalf of restricted Indians, in two 
instances upon tribal lands, and in the others! upon 
individual allotments. In all of them the right was 
denied. j 

The first is Choctaw, Oklahoma & Gulf R. R. Co. vs. 
Harrison, 235 U. S. 292. There the leased land was the 
property of the Choctaw and Chickasaw tribes, ag here 
it was the property of the State. The Act of Congress 
approved June 28, 1898, c. 517, 30 Stat. 495, known as 
the Curtis Bill, provided for the allotment of the Hands 
of the Five Civilized Tribes—the Cherokees, Cheeks, 
Choctaws, Chickasaws and Seminoles—in the Indian 

i 

Territory in severalty among the members of the re¬ 
spective tribes. The coal lands in the Chocta\y and 

i 

j 

j 

i 

i 

I 

i 

i 
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Chickasaw Nations were reserved from allotment, and 
the act provided that the coal thereunder should he 
the common property of all the members of those two 
tribes; that the President should appoint two trustees, 
who should have power to lease the coal lands, subject 
to the approval of the Secretary of the Interior, and 
that the revenues therefrom should “be used for the 
education of the children of Indian blood of the mem¬ 
bers of said tribes.” Under the provisions of the act 
Choctaw, Oklahoma & Gulf Railroad Company ob¬ 
tained from the trustees leases of certain coal lands 
at a stipulated royalty, and thereafter developed and 
operated the same. The Legislature of Oklahoma 
enacted a statute providing for the levy and collection 
of a gross revenue tax upon all persons, firms and cor¬ 
porations engaged in mining coal in the State. In a 
suit by the lessee the Supreme Court of the United 
States held that the agreement with the Indians im¬ 
posed a definite duty upon the United States in re¬ 
spect to the operation of the coal mines, and that the 
lessee “is the instrumentality through which this ob¬ 
ligation is being carried into effect. Such an agency 
cannot be subjected to an occupation or privilege tax 

bv a State.” 

«/ 

If, in that case, the lessee of the coal land was “the 
instrumentality” through which this governmental 
function was being carried on, then was not the ap¬ 
pellant here an instrumentality of the State through 
which the State’s governmental function was being 
carried on? Both lessees were corporations. In the 
coal case it was not contended or held that there was 
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anything in the character of the corporation which 
exempted It from the State’s gross revenue tax, or that 
it was exempted generally; blit the contention and 
holding was merely that it was exempted only in so far 
as its operation of the tribal coal lands was cohcerned. 
Since that exemption existed because in carrying on 
that work the corporation was a governmental in¬ 
strumentality in developing and operating thosje lands, 
certainly appellant is exempted from Federal taxation 
in its capacity as a governmental instrumentality in 
developing and operating the State’s school lands. If 
the tax in that case burdened or hindered the Federal 
government in performing its governmental duty, then 
equally the tax in this case would burden or hinder the 
State in performing its governmental duties;. The 
holding was that the State could not tax the right of the 
coal lessee to develop and operate those mines. I Simi¬ 
larly, the United States cannot tax the right ! of the 
State’s oil and gas lessee to develop and operate the 
State’s oil and gas lands. 

j 

The next in this line of cases is Indian Territory Il¬ 
luminating Oil Company vs. State of Oklahoma, 240 
IT. S. 522. There the Osage Tribe of Indians,; under 
authority of an act of Congress, executed oil apd gas 
leases upon certain lands in the Osage Nation, now 
Osage County, Oklahoma. One of those leases wlas as¬ 
signed to Indian Territory Illuminating Oil Corppany. 
It was a corporation with a capital stock of $3,500,- 
000.00. It was contended that it was engaged iii fur¬ 
nishing natural gas as a public utility, and that there¬ 
fore its properties, under state law, were assessable 


i 



76 


for ad valorem taxes by the State Board of Equaliza¬ 
tion. The State Board found the value of its property 
for the purpose of taxation to be $538,350.00. On ap¬ 
peal from the Board the State Supreme Court held 
that the company was not a Federal agency, that it 
was a corporation for profit 44 with which the Federal 
government found it convenient or profitable to deal 
in carrying out its policy toward the Osage Tribe of 
Indians. What the State is attempting to do is to tax 
the property of this corporation within its borders. 
This certainly is a proper exercise of the taxing 
powers of the State. ” And the Supreme Court as¬ 
sessed the value of its property at $447,169.98. which 
it found to be the value of its capital stock. In re In¬ 
dian Territory Illuminating Oil Company, 43 Okl. 307, 
on appeal the Supreme Court of the United States 
reversed that decision. It referred to Choctaw, Okla¬ 
homa & Gulf R. R. Co. vs. Harrison, 235 U. S. 292, and 
said that its application to the case 4 4 at bar needs no 
assisting comment.’’ The Court then said: 

“A tax upon the leases is a tax upon the 
power to make them , and could he used to de¬ 
stroy the power to make them. If they cannot 
be taxed as entities they cannot be taxed vica- 
riouslv by taxing the stock, whose onlv value is 
their value, or bv taking the stock as evidence 
or measure of their value, rather than by di¬ 
rectly estimating them as the Board of Equali¬ 
zation and the referee did” (p. 530). 

If it is true that in that case a tax upon the leases is 
a tax upon the power to make them, and could be used 
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to destroy the power to make them, then is noi a tax 
upon the State’s leases to appellant also a tax upon 
the power to make them, and could it not be xised to 
destroy the power to make them ? Was not the power 
exercised the same in each case? Did the Osage Na¬ 
tion, acting under authority of Congress, exercibe any 
different power in executing the lease from that exer¬ 
cised by the Commissioners of the Land Office acting 
under authority of an act of the Legislature? jls the 
governmental power exercised any more sacred jin the 
one case than in the other? Can the United States con¬ 
stitutionally tax the exercise by a State of its pojver to 
lease its school lands ? Can it constitutionally j claim 
the right to destroy the power of the State to lease its 
school lands ? If the lessee was a governmental ^gency 
in that case, is appellant not also a governmental 
agency of the State in this case? The Court will re¬ 
member that the Supreme Court of the United States 
has held time after time that the rights and powers of 
the Federal and State governments in respect to tax¬ 
ing the property, powers, functions, and governmental 
agencies and instrumentalities of the other are mutual 
and reciprocal; that, as said in Dobbins vs. Commis¬ 
sioners, 16 Pet. 435. ‘ 4 both are restrained upoh this 
subject,” and in Collector vs. Day, 11 Wall. 113,\“the 
two governments are upon an equality,” and “that the 
means and instrumentalties employed for carrying on 
the operation of their (the State) government^, for 
preserving their existence, and fulfilling the higfi and 
responsible duties assigned to them in the Constitu¬ 
tion, should be left free and unimpaired, should not be 
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liable to be crippled, much less defeated, by the taxing* 
power of another government, which power acknowl¬ 
edges no limits but the will of the legislative body im¬ 
posing the tax.” 

Upon the authority of Choctaw, Oklahoma & Gulf 
R. R. Co. vs. Harrison and Indian Territorv Illuminat- 
ing Oil Company vs. Oklahoma, the Supreme Court af¬ 
firmed, per curiam, judgments of the District Court of 
the United States for the Western District of Okla¬ 
homa in four cases, in which that court enjoined the 
State Auditor of Oklahoma from collecting taxes as¬ 
sessed upon leases on Indian lands (Howard vs. Gipsy 
Oil Co., 247 U. S. 503); and in Large Oil Company vs. 
Howard, 248 U. S. 549, reversed another decision of 
the Supreme Court of Oklahoma similar to that ren¬ 
dered by it in Indian Territory Illuminating Oil Com¬ 
pany’s case. 

Gillespie vs. State of Oklahoma, 257 U. S. 501, dealt 
with the right of the State to levy and collect a State 
income tax upon the net income of persons derived 
from the operation of leases on restricted Indian land. 
Except that in the case at bar the tax was levied by 
the Federal government, and in the Gillespie case it 
was levied by the State government, the two cases are 
exactly alike. There Gillespie held oil and gas leases 
on lands of individual Creek and Osage Indians who 
were under restrictions against the sale or incum¬ 
brance of their lands. Chapter 164, Session Laws of 
Oklahoma, 1915, levied an anuual State income tax 
upon the entire net income, in excess of $3,000.00, of 
all persons within the State arising or accruing from 
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all sources during the preceding calendar year!. Gil¬ 
lespie contended that, in operating his leases upon In¬ 
dian lands, he was an instrumentality of the United 
States, and that, because of that fact, his income so 
derived was not subject to taxation by the State^ The 
State contended, and the Supreme Court of the; State 
held, that the tax was not levied upon the Indians’ in¬ 
come or share of the proceeds from the leases, but 
only upon the lessee’s private share, and that the tax 
was therefore valid (81 Okl. 103). ; 

The Supreme Court of the United States reversed 
the decision. It cited Choctaw, Oklahoma & Gulfi R. R. 
Co. vs. Harrison, Indian Territory Illuminating Oil 
Company vs. Oklahoma, and the per curiam opinions 
in Howard vs. Gipsy Oil Company, 247 U. S. 503, and 
Large Oil Company vs. Howard, 248 U. S. 549. It said 
that the criterion of interference by the States! with 
interstate commerce is one of degree, but thatj that 

i 

was not true as to interference by the state wi(h in¬ 
strumentalities of the United States. It said: 

4 4 The rule as to instrumentalities of the 
United States on the other hand is absolute in 
form and at least stricter in substance. I Wil¬ 
liams vs. Talladega, 226 U. S. 404, 416, 417j 419. 
Johnson v. Maryland, 254 U. S. 51, 55. 4 A tax 
upon the leases is a tax upon the power to inake 
them, and could be used to destroy the power to 
make them. ’ 240 U. S. 530. The step from, this 
to the invalidity of the tax upon the income from 
the leases is not long. 

4 4 In cases where the principal is absolutely 
immune from interference an inquiry is allowed 


I 

i 
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into the sources from which net income is de¬ 
rived, and if a part of it comes from such a 
source the tax is pro tanto void; Pollock v. 
Farmers’ Loan & Trust Co., 157 U. S. 429; 158 
U. S. 601; a rule latelv illustrated by Evans v. 
Gore, 253 U. S. 245; and applied in a case some- 
l what like the present by the Supreme Court of 
Hawaii. Oahu Rv. & Land Co. v. Pratt, 14 
Hawaii, 126. Whether this property could be 
taxed in anv other form or not. it cannot be 
reached as profits or income from leases such 
as those before us. The same considerations 
that invalidate a tax upon the leases invalidate 
a tax upon the profits of the leases, and, stop¬ 
ping short of theoretical possibilities, a tax upon 
such profits is a direct hamper upon the effort 
of the United States to make the best terms that 
it can for its wards. Weston v. Charleston, 2 
Pet. 449, 468” (p. 505-6). 

Considering, therefore, that the exemption of State 
and Federal instrumentalities from taxation bv the 
other is mutual and reciprocal, that the two govern¬ 
ments stand upon an equality in that respect, and see¬ 
ing that the Supreme Court of the United States holds 
without qualification that a State tax upon the income 
of a lessee of restricted Indian land is void, because 
the lessee is a governmental instrumentality of the 
United States, because a tax upon the leases is a tax 
upon the power to make them, and could be used to de¬ 
stroy the power to make them, upon what principle can 
it be held that the Federal government can assess and 
collect a tax upon appellant ’s income in his capacity as 
an instrumentality of the State ? In the Gillespie case 
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the Court said that in cases where the principal ils abso¬ 
lutely immune from interference, an inquiry! is id- 
lowed into the sources from which net income! is de¬ 
rived, and if a part of it comes from such a source the 
tax is pro tanto void. In this case the State of Okla¬ 
homa and its lands were immune from taxation bv the 

i 

United States. The State’s power to execute a lease 
upon its school lands was immune from taxation by 

the United States. The lease itself was immune from 

! 

taxation by the United States, because, the power to 
tax it is the power to destroy it, and the power does 
not rest in either government to destroy what the other 
is authorized to build up and preserve. Therefore, 
the State, the land, the function of developing the 
land, the governmental power of making the lease, and 
the lease itself, all being exempt from taxation by the 
Federal government, upon what theory can the income 
be taxed? If, as the Court said in that case; “the 
same considerations that invalidate a tax upon the 
leases invalidate a tax upon the profits of the leases,” 
then the income from the leases cannot be taxed unless 
the leases themselves could be taxed, and certainly no 
one will assert that the leases themselves are taxable. 
The Supreme Court said that a tax upon such profits, 
that is income from the leases, is a direct hamper upon 
the effort of the United States to make the best !terms 
that it can for its wards. Undoubtedly that is true, 
and being true, is it not also true that a tax uppn the 
income from these leases is a direct hamper uppn the 
right, power and governmental duty of the Stjjite to 

! 


i 
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make the best terms that it can for its wards, the chil¬ 
dren of the State, to (it whom for citizenship therein is 
one of its highest governmental duties, and was ex¬ 
actly the same duty which the United States was 
undertaking to perform for the Indians. 

It would seem ironical, if, after a long list of deci¬ 
sions denying the State of Oklahoma the right to tax 
in any form the leases upon restricted Indian lands 
within, its border or the income therefrom, it should 
now be held that the United States can tax the State’s 
leases on its school lands and the income therefrom. 

Then came Childers, State Auditor, vs. Beaver, 270 
U. S. 555. That decision denied the power of the State 
to levy an inheritance tax upon the descent of an allot¬ 
ment of a Quapaw Indian. 

That decision was followed by Jaybird Mining Com¬ 
pany vs. Weir, 271 II. S. 609. The Quapaw Indians 
were under guardianship of the United States. Their 
lands were allotted among the members of the tribe in 
severalty under the general allotment act. The Qua- 
paws could lease their lands for mining purposes sub¬ 
ject to approval by the Secretary of the Interior. Jay¬ 
bird Mining Company held a lead and zinc mining 
lease upon the lands of one of the allottees, and was 
obligated to pay a royalty upon the product mined. 
Under that lease it had produced lead and zinc ores 
and these ores were in its bins at the mine on January 
1, 1921. The ores were assessed for ad valorem taxa¬ 
tion. The mining company paid the tax under protest 
and sued to recover it back. The Supreme Court of the 
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United States held that the ore was not taxable, say¬ 


ing: 


a r ri 


The lessee is an agency or instrumentality 
employed by the government tor the develop¬ 
ment and use of the restricted land and tjo mine 
ores therefrom for the benefit of its Indian 
wards. Choctaw & Gulf R. R. v. Harrison, 235 
U. S. 292. It is elementary that the federal gov¬ 
ernment in all its activities is independent of 
state control. This rule is broadly applied. 
And, without congressional consent, no federal 
agency or instrumentality can be taxed by state 
authority. ‘With regard to taxation, no matter 
how reasonable, or how universal and jundis- 
criminating, the State’s inability to interfere 
has been regarded as established since McCul¬ 
loch v. Maryland, I Wheat. 316.’ Johnson v. 
Maryland, 254 IT. S. 51, 55. And see Fajrmers 
Bank v. Minnesota, 232 IT. S. 516; Choctaw & 
Gulf R. R. v. Harrison, supra; Gillespie v. 
Oklahoma, 257 U. S. 501, 505. j 

“This court has considered a number of leases 
quite like the one now before us. In Choctaw & 
Gulf R. R. v. Harrison, supra, there whs an 
agreement by the United States that coal lands 
belonging in common to the members o|f the 
Choctaw and Chickasaw tribes should be mined, 
and that the royalties should be used for the In¬ 
dians. The State imposed a tax equal to two per 
centum on the gross receipts from the total pro¬ 
duction of coal from the mine. It was held that 
it was an occupation or privilege tax, and that 
one having a mining lease made in furtherance 

v ~ j 

of the governmental purpose could not be! sub¬ 
jected to that burden. In Indian Oil Cp. v. 
Oklahoma, 240 U. S. 522, it was held tha|t oil 


i 
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leases of land made by the Osage tribe were 
under the protection of the federal government, 
and that the State could not tax such leases 
[either directly or as represented by the capital 
stock of the corporation owning them. It was 
said (p. 530): 1 A tax upon the leases is a tax 
upon the power to make them, and could be used 
to destroy the power to make them. If they can¬ 
not be taxed as entities they cannot be taxed 

* 

vicariouslv bv taxing the stock, whose only value 
is their value, or by taking the stock as an evi¬ 
dence or measure of their value. * * *’ In 

Howard v. The Oil Companies, 247 IT. S. 503, this 
court affirmed, per curiam, the judgment of the 
United States District Court for the Western 
District of Oklahoma enjoining the enforcement 
of a tax imposed by the State on the gross value 
of the production of oil and gas, less the royalty 
interest, under leases upon Osage lands made for 
the benefit of the Indians. In Large Oil Co. v. 
Howard, 248 U. S. 549, this court reversed, per 
curiam, the judgment of the Supreme Court of 
Oklahoma (63 Okla. 143) sustaining a tax on 
gross value of production of petroleum and 
gas, less the royalty interest, where the owner 
of the property sought to be taxed was engaged 
under the authority of the Secretary of the In- 

w 

terior in the production of oil and gas in what 
formerly constituted the tribal lands of the 

I m/ 

Osage Nation. And in Gillespie v. Oklahoma, 
supra, it was held that the net income derived 
bv a lessee from the sale of his share of the oil 
and gas received under leases of restricted 
Creek and Osage lands could not be taxed by the 
State. In each of these cases the taxes was con¬ 
demned as an attempt to tax an instrumentality 
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used by the United States in fulfilling* its duties 
to the Indians. 

2 

“In this ease the lease was made to secure the 
development of the lands and obtain for the ben¬ 
efit of the restricted Indian owners a percentage 
of the gross proceeds of the ores to be mined. 
The of] valorem tax here in controversy wis as- 
sessed on the ores in mass at the mine before 
sale, and that was an attempt to tax an agency 
of die federal government within the principle 
of the cases cited” (p. 612-14). 

i 

j 

The governmental power or function which the 
United States was exercising in behalf of the Indians, 
constituting the basis of the decisions quoted from 
above, was of the same character as that which the 
State was exercising in behalf of its children in tnak- 
ing the lease here in question, and was exercised to 
accomplish exactly the same purpose, that is to fit and 
prepare the Indians on the one hand and the children 
on the other for the duties and responsibilities of cit¬ 
izenship. 

The relation of the United States to the Indians of 
the Five Civilized Tribes and its ultimate purpose as 
to them, should be understood and considered. 

The source of the authority and sovereignty of the 
United States over the Indians is stated in Mills: Ok¬ 
lahoma Indian Land Laws, Second Edition, ch. 1, sec. 
5, as follows: 

■ 

“Such authority of the general government 
does not emanate from any particular section 
of the Constitution and is not derived from the 
provision granting it ‘p° wer to regulate com- 
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merce with foreign nations, and among the sev¬ 
eral States and with the Indian tribes.’ It is 
much broader than that. It is an inherent one, 
arising from its political relations with those 
dependent people. This sovereignty of the 
government is exercised through Congress as 
the instrument established by the Constitution 
for the expression of its legislative will. Jus¬ 
tice Miller in United States v. Kagama, 118 U. 

, S. 375, has outlined the source of the authority 
of the Federal government over the Indian 
Tribes as follows: 

“ ‘The power of the General Government 
over these remnants of a race, once powerful, 
now weak and diminished in numbers, is neces¬ 
sary to their protection as well as to the safety 
of those among whom they dwell. It must exist 
in that government because it never has existed 
anywhere else, because the theatre of its exer¬ 
cise is within the geographical limits of the 
United States, because it has never been denied, 
and because it alone can enforce its law on all 
the tribes.’ 

“The tribes were declared by Chief Justice 
Marshall in Cherokee Nation r. Georgia, 5 Pot. 
9, to be in a ‘state of pupilage,’ and their rela¬ 
tion to the United States to be that of a ward 
to his guardian. Such designation has been 
generally adopted by the courts as expressive 
of the authority of the United States over the 
Indian tribes, who are usually referred to as 
‘wards of the Nation’, ‘pupils’, ‘local dependent 
communities.’ ” 

Over the Indians, therefore, and over the tribal ter¬ 
ritory the Federal government could exercise the same 
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governmental power which it could exercise over the 

i 

territories and their inhabitants before their admission 
as States. The nature and the extent of the power 
exercisable was stated by Chief Justice Waite, in 
National Bank vs. County of Yankton, 101 U. S. 129, 
133, as follows: 

i 

1 

4 ‘All territory within the jurisdiction pf the 
United States not included in any State!must 
necessarily be governed by or under the author¬ 
ity of Congress. The Territories are but politi¬ 
cal subdivisions of the outlying dominion Of the 
United States. Their relation to the general 
government is much the same as that which 
counties bear to the respective States, and Con¬ 
gress may legislate for them as a State does for 
its municipal organizations. The organic law 
of a Territory takes the place of a constitution 
as the fundamental law of the local government. 
It is obligatory on and binds the territorial 
authorities; but Congress is supreme, anil for 
the purposes of this department of its govern¬ 
mental authority has all the powers of the peo¬ 
ple of the United States, except such as have 
been expressly or by implication reserved ijn the 
prohibitions of the Constitution. 

“In the organic act of Dakota there wals not 
an express reservation of power in Congress to 
amend the acts of the territorial legislature, nor 
was it necessary. Such a power is an incident 
of sovereignty, and continues until granted 
awav. Congress mav not onlv abrogate i laws 
of the territorial legislatures, but it may jitself 
legislate directiv for the local government. It 
may make a void act of the territorial legisla- 

i 
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i 
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ture valid, and a valid act void. In other words, 
it has full and complete legislative authority 
oyer the people of the Territories and all the 
departments of the territorial governments. It 
may do for the Territories what the people, un¬ 
der the Constitution of the United States , may 
do for the States.” 

This decision was referred to and quoted from with 
approval by Justice Pitney in Farmers and Mechanics 
Savings Bank vs. Minnesota, 232 U. S. 516, 528, the 
Justice adding: 

“In our opinion, therefore, the municipalities 
of the Territory of Oklahoma and of Indiana 
Territory were instrumentalities and agencies 
of the Federal Government, with whose opera¬ 
tions the States were not permitted to inter¬ 
fere by taxation or otherwise, and the issuing 
of municipal bonds was the performance of a 
governmental function, within the established 
doctrine.’ ’ 

It is apparent, therefore, that, in legislating for tri¬ 
bal territory and other territories in the United 

m/ 

States, Congress is not restricted merelv to the exer- 
cise of the delegated powers enumerated in the Con¬ 
stitution; but with respect to those territories it may 
exercise all governmental powers, including police 
powers and the power to maintain and establish public 
schools, in short, all the governmental powers which 
the States can exercise within their boundaries. Thus, 
the Curtis Bill, which the court was construing in 
Choctaw, Oklahoma & Gulf R. R. Co. vs. Harrison, 235 


U. S. 292, expressly provided that the funds accruing 
from the operation of the coal mines should “tye used 
for the education of children of Indian blood \of the 
members of said tribes And, from the beginning, 
Congress has made provision for the establishment 
and maintenance of schools among the various jtribes. 
Every Indian Appropriation bill has carried nurherous 

i 

appropriations for Indian schools. 

Also, the allotment in severalty among the individual 


Indians of the lands of the Five Civilized Tribes was 


intended to break up community holdings, teach the 
Indian the dignity and necessity of labor, inculcjate in 
him the habits of thrift, make him independent and 
self-supporting, and fit him for citizenship in tliej State 
intended presently to be formed out of that territory. 
It was recognized that the Indians must go throjugli a 
period of tutelage before this could be accomplished, 
and a subsidiary policy was to protect the individual 
Indian, after allotment and during the period of his 

i 

tutelage, against his own improvidence and the fraudu¬ 
lent plans and schemes of designing white men; hnd to 


carry out that policy Congress imposed restrictions, 
with certain exceptions, against the alienation of the 
allotments for a fixed time. Thus, in that portion of 
the Curtis Bill relating to the Choctaws and Chicka- 

i 

saws, it is said: 


‘ 4 This stipulation is made in the belief that 
the tribal government so modified will prove so 
satisfactorv that there will be no need or desire 
for further change until the lands now occupied 
by the Five Civilized Tribes shall, in the opinion 
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of Congress, be prepared for admission as a 
State to the Union” (30 Stat. 512). 

And in Woodward vs. de Graffenreid, 238 U. S. 284, 
309, after reviewing the various acts of Congress, the 
Court said: 

, “But the immediate inauguration of the 

i ^ ^ 

policy of allotment was urgently called for, not 
only to break up the system of land monopolies, 
productive of so much injustice to the individual 
Indians, but also to educate the Indians in the 
benefits to be derived from separate occupancy 
and enjoyment of the land, * * 

And in United States vs. Rickert, 188 U. S. 432, 437, 
the Court said that the congressional legislation “is a 
part of the national policy by which the Indians are to 
be maintained as well as prepared for assuming the 
habits of civilized life and ultimately the privileges of 
citizenship.” 

If the maintenance of schools for the Indians was 
not a governmental function, then the United States 
was without power to make provision for them; and 
if the maintenance of schools was a governmental func¬ 
tion in the United States, then it was such in the State 
of Oklahoma. It is as much a governmental function 
for a State to fit and equip its children, its wards, for 
future citizenship as it is for the United States to do 
that for its wards. The function exercised by the 
State of Oklahoma in executing this lease upon its pub¬ 
lic school lands was precisely of the same character 
as that exercised by the United States in causing the 
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trustees to lease the coal lands in Choctaw, iOkla. & 
Gulf R. R. Co. vs. Harrison. 

Since the lease of the coal lands was made to secure 
funds for the education of the children of the mem¬ 
bers of the tribes, if the purpose sought to be! accom¬ 
plished was not a governmental function, then the 
State’s tax upon the agency employed was valid. 

i 

As said by the Supreme Court of the United; States, 
the Federal government acts in its territories jjust as 
does a State within its boundaries. Their govern¬ 
mental powers are the same, and we confidently assert 
that no distinction can be drawn between that ling list 
of tax cases arising in Oklahoma and this case. j If the 
United States can tax the income from the State’s 
leases, then it can tax the leases themselves. If it can 

7 . i 

tax the leases, then it can tax the land itself. Ilf it can 
tax the land, then it can tax every school house in 
Oklahoma and everv bond issued bv evcrv schdol dis- 
trict in the State. j 

Examination and Discussion of the Grounds Assigned 
for Its Decision by the Board of Tax Appeals. 


(a) The fad that the Untied Slates teas adinglutider 
agreements with the Indians , as distinguishing the 
cases cited from the one at bar. 

In the majority opinion the Board undertook to dis¬ 
tinguish Choctaw, Oklahoma & Gulf R. Co. vs. Harri¬ 
son, Indian Territory Illuminating Oil Company vs. 
Oklahoma, Gillespie vs. Oklahoma, and the othdr like 
cases, from this case, and the sole distinction it!made 
was this: ! 


j 

i 
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In Choctaw, Oklahoma & Gulf R. Co. vs. Harrison, 
the Supreme Court held that “the agreement with the 
Indians imposed upon the United States a definite 
duty in respect to opening and operating the coal 
mines ”, and this reference to the agreement is seized 
upon hv the Board as distinguishing that and the sub¬ 
sequent like cases from the one at bar, the Board say¬ 
ing that “the obligation of the trust was one assumed 
by treaty ratified by Congress”, that “these treaties 
are obligations of sovereignty and have the same ef¬ 
fect as treaties with foreign nations”, that in the exe¬ 
cution of the leases the Federal government “was 
carrying out a sovereign trcatv obligation”, and that 
that was peculiarly the exercise of a governmental 
power (Tr. 58). 

We think that the Board misapprehended both the 
facts and the law. No Indian tribe within the United 
States has ever been recognized as a sovereign, inde¬ 
pendent nation. Their status has always been that of 
“dependent political communities”, “wards of the 
nation”, “in a state of pupilage”, and subject to laws 
enacted by Congress without their consent (Stephens 
vs. Cherokee Nation, 174 U. S. 445, 483, et seq .; Chero¬ 
kee Nation vs. Hitchcock. 187 U. S. 294, 305; Lone 
Wolf vs. Hitchcock, 187 U. S. 553, 564). 

It is true that prior to 1871 government of the In¬ 
dians was effected in some instances through agree¬ 
ments with them called treaties, made under authority 
of acts of Congress; but they differed from treaties 
proper made with foreign governments, independent 
nations, in this: Since foreign nations owe the United 
States no obedience, since the United States has no 
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power, authority or jurisdiction over them, no right 
to prescribe rules of action for them, and no means of 
enforcing its will upon them except by war, it can ef¬ 
fectuate its purpose with respect to them only by trea¬ 
ties with them, which are negotiated by the executive 
department and ratified, not by Congress, but only by 
the Senate. 

The Indians within the territory of the United 
States, however, have always been subject to j its plen¬ 
ary power and authority, and such so-calledj treaties 
as it has made with them, at least since 1871, have de¬ 
rived their binding effect solely from the fact that they 
were enacted as laws by Congress instead oi merely 
being ratified by the Senate, as in the case ofj treaties 
with foreign nations. That practice was adopted to 
appease and placate the Indians and secure an easier 
and more willing obedience than might be obtained for 
mere mandatory laws. In short, it was a mere psy¬ 
chological expedient. ! 

But Congress always had full power, at its election, 
to impose its will upon the Indians by direct; legisla- 

i 

tive enactment. It was held that it had validly done 
so in Stephens vs. Cherokee Nation, Cherokee; Nation 
vs. Hitchcock, and Lone Wolf vs. Hitchcock, jwithout 
treaties and in violation of previous so-called treaties. 

The very Curtis Bill itself, which the Supreme 
Court was construing in Choctaw, Okl. & G. Rj R. Co. 
vs. Harrison, and to which the Board of Tax Appeals 
was referring as a treaty, contained purported agree¬ 
ments with each of the Five Civilized Tribes^ That 
with the Muscogee or Creek Tribe provided I that it 


i 

i 





94 


should be in “full force and effect if ratified before 
the first day of December, 1898, by a majority of the 
members of said tribe at an election to be held for that 
purpose.” The Creek tribe refused to ratify the 
agreement. They voted it down and never ratified it 
at any time. Nevertheless it was incorporated in the 
Curtis Bill, introduced in the House by Mr. Curtis, 
then a member of that body, was not ratified by the 
Senate as a treaty, but was passed by both houses and 
approved by the President as a law, and was enforced 
upon the Creeks against their will. In 1900 the same 
thing was done with respect to the Kiowa and Co¬ 
manche Indians, and the legislation was held constitu¬ 


tional and valid in Lone Wolf vs. 


Hitchcock, 187 U. S. 


553. 


In Stephens vs. Cherokee Nation, 174 II. S. 445, 483, 
in holding constitutional the congressional legislation 
relating to the Five Civilized Tribes, including the 
Curtis Bill, the court said: 


“It is true that the Indian tribes were for many 
years allowed by the United States to make all laws 
and regulations for the government and protection of 
their persons and property, not inconsistent with the 
Constitution and laws of the United States; and nu¬ 
merous treaties were made by the United States with 
those tribes as distinct political societies. The policy 
of the Government, however, in dealing with the In¬ 
dian Nations was definitely expressed in a proviso in¬ 
serted in the Indian Appropriation Act of March 3, 
1871, c. 120,16 Stat. 544, 566, to the effect: 
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“ ‘That hereafter no Indian nationj or tribe 
within the territory of the United States shall 
be acknowledged or recognized as an indepen¬ 
dent nation, tribe or power with whom the 
United States may contract by treaty^ Provid¬ 
ed, further, That nothing herein contained 
shall be construed to invalidate or impair the 
obligation of any treaty heretofore lawfully 
made and ratified with any such Indiah nation 
or tribe,’ 

which was carried forward into section 207^) of the 
Revised Statutes, which reads: j 

“ ‘Sec. 2079. No Indian nation or tribe with¬ 
in the territory of the United States Ishall be 
acknowledged or recognized as an independent 
nation, tribe or power with whom the! United 
States may contract by treaty; but no obliga¬ 
tion of any treaty lawfully made and ratified 
with any such Indian nation or tribe prior to 
March third, eighteen hundred and ^eventy- 
one, shall be hereby invalidated or impaired.’ ” 

i 

] 

And this change in the policy of the government was 
also referred to in Cherokee Nation vs. Southern Kan¬ 
sas Ry. Co., 135 U. S. 641; Cherokee Nation vs\ Hitch¬ 
cock, 187 U. S. 294, 305, and Lone Wolf vs. Hitchcock, 
187 U. S. 553, 563. ! 

In Mills’ Oklahoma Indian Land Laws, ch. II, sec. 
6, it is said: 

l 

“It has been the practice of the jUnited 
States from the beginning of the government 
to the present time to exercise its paramount 
authority over the Indians by treaties hegoti- 
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ated with the different tribes. Such treaties 
are not contracts and confer no vested rights 
upon the tribes which are within the protection 
of the Constitution. They are effective not as 
treaties but as acts of Congress, and do not im¬ 
pair the power of Congress to further legislate 
upon the same subject matter, even in violation 
of the terms of the treaties.’’ 

In Choate vs. Trapp, 224 U. S. 665, 671, referring to 
the same Choctaw and Chickasaw Indians and the 
same Curtis Bill construed in Choctaw, Oklahoma & 
Gulf R. R. Co. vs. Harrison, the court said: 

“The Tribes have been regarded as depen¬ 
dent nations, and treaties with them have been 
looked upon not as contracts, but as public laws 
which could be abrogated at the will of the 
United States.” 

It is therefore submitted that the fact that the will 
of Congress with respect to the Five Civilized Tribes 
and their lands was in part expressed in a so-called 
agreement in no respect differentiates Choctaw, Okl. 
& Gulf R. Co. vs. Harrison and the other cases cited 
from this one. The so-called agreement was mere 
legislation by Congress. Certainly no one will con¬ 
tend that the decision in Choctaw, Oklahoma & Gulf 
R. Co. vs. Harrison would have been different in any 
respect if there had been no purported agreement 
with the Choctaws and Chickasaws, and if the entire 
matter had been in form what it was in fact, namely, 
mere legislation by Congress. It is not conceivable 
that, if the State’s gross revenue tax had been levied 
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upon a lessee of coal lands in the Greek Nation, to 
which substantially the same provisions were made 
applicable as was the case with the Choctaws and 
Chickasaws, but which tribe never ratified the! agree¬ 
ment, so that there was in fact no agreement whatever, 
the decision of the Supreme Court of the United! States 
would have been any different. In fact in the Gillespie 
case leases on Creek allotments were involved. Inas¬ 
much as the United States was administering or, super¬ 
vising the administration of the affairs of its wards in 
the Creek Nation, a lessee of coal lands in that!nation 
would still have been a governmental instrumentality 
and not subject to tax by the State. 

But if there is force in the contention that the! power 
and duty of the United States devolved upoii it by 
agreement with the Indians, then are not thej terms 
and provisions of the Oklahoma Enabling Act, accept¬ 
ed by the State in its Constitution, also an agreement 
of equal force and dignity? And did not the State 
thereby come under the same governmental duty of 
administering these lands for the benefit of its wards 
that devolved upon the United States under its agree- 

i 

ment with the Indians? 

j 

( b ) That appellant ivas a private corporation deal¬ 
ing with the State for private gain. 

i 

I 

In its opinion the Board said that the exemption 
does not “apply to a case where a private individual 
or corporation merely deals with the Federal gov¬ 
ernment or with the State for private gain under a 
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contract executed by tbe latter as an incident of the 
exercise of one of its governmental powers” (Tr. 50). 

That is what the Supreme Court of Oklahoma said 
In re Indian Territory Illuminating Oil Company, 43 
Okl. 307, 319. Its precise language was: 

‘ 4 Primarily this company is not a federal 
agency. It is a corporation for profit, incor¬ 
porated under the laws of the State of New 
Jersey, and doing business in the State of Okla¬ 
homa, with which the federal government finds 
it convenient or profitable to deal in carrying 
out its policy toward the Osage Tribe of Indians. 
What the State is attempting to do is to tax the 
property of this corporation within its borders. 
This certainly is a proper exercise of the taxing 
power of the State.” 

But to that the Supreme Court of the United States, 
in reversing the decision (Indian Ter. Illuminating Oil 
Co. vs. Oklahoma, 240 U. S. 522), said—and it is a com¬ 
plete answer to the statement of the Board of Tax Ap¬ 
peals in this case—that, notwithstanding the fact that 
the oil company was a corporation for profit, and that 
its leases were property within the borders of the State 
of Oklahoma, nevertheless the source of the leases and 
the governmental purposes intended to be accomplished 
by their execution and performance removed them 
from the taxing power of the State; that a tax upon 
the leases was a tax upon the power to make them, and 
could be used to destroy the power to make them. It 
is true that the oil company was not organized as a 
governmental agency, as is a Federal Reserve Bank, 
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but it was used as a governmental instrumentality, and 
the property which it acquired, held and operated in 
that capacity was beyond the taxing power of the State. 
The reason, of course, was the actual or possible effect 
of the tax upon the Federal government or the Indians 
for whom it was acting. If the State could tax the 
leases at all, it could tax them so heavily as to deprive 
them of value, and thus destroy the power to execute 
them. And it is true that in the case at bar, !if the 

Federal government can tax the income from! State 

| 

leases of State school land, it can tax it so heavily as 
to destroy the power of the State to lease its land al¬ 
together. 

In all these cases from Oklahoma the lessees were 
private persons or private corporations. In their ordi¬ 
nary business there was no question of the po\Ver of 
the State to tax their property and their income^ But 
that fact was not determinative of the State’s right to 
tax them in their capacity as lessees of restricted In¬ 
dians ; nor is it determinative here of the Federal gov¬ 
ernment’s right to tax appellant’s income received in 
its capacity as a governmental agency of the State. 

In the Gillespie case the State did not purport tp levy 
an income tax upon the royalty payable by Gillespie 
to the Indians. It purported to levy the tax only; upon 
the income “derived from the lessee’s private^ per¬ 
sonal share of oil and gas produced under depart¬ 
mental leases upon restricted Indian lands” (81 Okl. 
103). Gillespie was an individual. But nevertheless 
the Supreme Court of the United States held that his 

lease made him an instrumentality of the United 

| 

j 

i 

j 

i 
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States; that “the principal was absolutely immune 
from interference,” that therefore an inquiry “is al¬ 
lowed, into the source from which the net income is de¬ 
rived,” and, since “a part of it comes from such a 
source, the tax is pro tanto void.” It said that the 
same considerations that invalidate a tax upon the 
leases invalidate a tax upon the profits of the leases, 
that a tax upon such profits was a direct hamper upon 
the efforts of the United States to make the best terms 
it could for its wards. 

It is therefore apparent that the fact that the gov¬ 
ernmental agency was an individual or a private cor¬ 
poration, and the fact that the inducement which im¬ 
pelled him or it to become a Federal or State govern¬ 
mental instrumentality was the hope of private gain, 
has absolutelv nothing to do with the determination 
of the question of the right of taxation. 

Baltimore Shipbuilding Company vs. Baltimore, 195 
U. S. 375, is cited by the Board of Tax Appeals to sus¬ 
tain its decision. There the United States had con¬ 
veyed to a Dock Company in fee simple a tract of land 
upon the condition that it should construct a dry dock 
thereon, and that it should accord the United States 
the right to use the dry dock at any time for the prompt 
examination and repair of its vessels free from dock¬ 
ing charges, and that if at any time the property con¬ 
veyed should be diverted to any other use, or if the 
dry dock should be permitted to become unfit for use 
for a period of six months or more, the property should 
revert to the United States. The State of Mar viand 

assessed a tax, as the Supreme Court of the United 

\ 
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States said, upon the Dock Company’s interest in the 
land. The Dock Company disclaimed that it was an 
agency of the United States, but asserted that the land 
was, and that the United States had such an interest 
in it as to prevent the tax. The Supreme Court held 
that the United States had no present right in rem, 

* i 

that the fee was in the Dock Company, that the rights 
of the United States were a mere condition subsequent ; 
and that the State could tax the land, and, if necbssary, 
sell it subject to the condition subsequent; that the title 
of the Dock Company was not inalienable. 

It is apparent that there is no similarity between that 
case and the one at bar; that the tax there levied upon 
the land owned in fee simple by the Dock Company, 
and even the sale of the land for taxes subject to condi¬ 
tions imposed by the United States in its graijit, did 
not burden, hinder or obstruct any right which the 
United States had. But here the lease was inalienable 
except upon consent in writing given by the Copamis- 
sioners; and a tax upon the leases and the income from 
the leases in this case and in those arising in Oklahoma 
and decided by the Supreme Court of the United States 
was a tax upon the right of the government to; make 
the leases, and burdened and hampered the perform¬ 
ance of a governmental function. 

The next case cited by the Board of Tax Appeals is 
Fidelity and Deposit Company vs. Pennsylvania, 240 
U. S. 319. In that case the Fidelity Company was a 
Maryland corporation, licensed to transact business in 
Pennsylvania. A law of Pennsylvania levied ah an¬ 
nual license tax of two per centum upon the gross, pre- 
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miums of insurance companies of other states doing 
business in that State. The company contended that 
the premiums which it received on bonds authorized 
or required by the United States were not subject to 
the tax. The Supreme Court quoted the act of Con¬ 
gress authorizing corporate sureties on bonds, section 
2 of which provided that no such surety company 
should do business under the provisions of that act be¬ 
yond the limits of the state or territory under whose 
laws it was incorporated until it should by written 
power of attorney appoint some person residing within 
the jurisdiction of the Court as its agent upon whom 
all lawful processes against such company might be 
served. The Court held that the tax was a charge for 
the privilege of transacting business in the State, that 
it was for the State of Pennsylvania to determine upon 
what conditions it would authorize the Fidelity Com¬ 
pany to do business in that State; and that the perti¬ 
nent statute disclosed no intention on the part of Con¬ 
gress to exempt such surety companies contracting 
under it with the Federal Government from regulation 
and taxation by the State; that the statute did not 
undertake to endow any corporation with power, and 
that it was the intent of the statute that the power of 
the corporation to act should be determined by the 
laws in force at the place of contract. The Court said: 

“Neither circumstances nor the language of 
the act indicate design or necessity to limit ap¬ 
plication by the several States of a well estab¬ 
lished system of licensing and taxing bonding 
companies not incorporated under their own 
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statutes. Plaintiff in error’s right to carry on 
business in Pennsylvania depended upon com¬ 
pliance with its laws” (p. 324). 

I 

i 

i 

In other words, the question there involved \yas the 
right of a foreign corporation to do business in Penn¬ 
sylvania without complying with its laws. It ^as as¬ 
sumed by the court that there was no intentionj in the 
congressional act to utilize corporate sureties in states 
other than those in which they were incorporated ex¬ 
cept pursuant to the laws of the state in which tie con¬ 
tract was made. In that very case the court cited Choc¬ 
taw, Oklahoma & Gulf R. Co. vs. Harrison with ap¬ 
proval. It is evident that that case has no bearing 
upon the one at bar. j 

We do not contend that an isolated or casuhl con¬ 
tract with the State or the United States exempts an 
individual or corporation from taxation of the ! prop¬ 
erty used in performing the contract or of the income 

i 

derived therefrom. Thus, in Metcalf and Eddy vs. 
Mitchell, 269 U. S. 514, also cited by the Board of Tax 
Appeals, the plaintiffs were engineers, and were em¬ 
ployed to advise states or municipalities with reference 
to proposed water supply and sewage disposal sys¬ 
tems. They were assessed and paid a Federal income 
tax upon income received by them as compensation 
for their services under contracts with states of mu¬ 
nicipalities, and sued to recover it back. The Court 
held that they occupied no official position in any of 
those undertakings; that “none of their engagements 
was for work of a permanent or continuous character; 

i 

i 

i 

i 
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some were of brief duration and some from year to 
year, others for the duration of the particular work 
undertaken. Their duties were prescribed by their 
contracts, and it does not appear to wliat extent, if at 
all, they were defined or prescribed by statute.” And 
the Court held that the plaintiffs had failed to make 
their case; that they were not even ‘ ‘ employees ’ ’ within 
the meaning of the statute, that they were in the po¬ 
sition of independent contractors. It distinguished 
Gillespie vs. Oklahoma on the ground that in that case 
Gillespie was an agency to perform a governmental 
function, whereas in the Eddy and Mitchell case the tax 
was imposed on the income of one who was neither 
an officer or employee, and whose only relation to the 
state was not unlike that if “a contract to sell and 
deliver a commodity.” 

But here appellant’s relation to the State was ex¬ 
actly that of Gillespie to the United States, which the 
Court in the Eddy and Mitchell case said was “so in¬ 
timately connected with the necessary functions of gov¬ 
ernment as to fall within the established exemption,” 
because constituting an agency for the performance of 
a governmental function. In the Metcalf and Eddy 
case it was held that ‘ 4 none of their engagements was 
for work of a permanent or continuous character.” 
Here appellant’s engagement was a continuous one for 
a period of five years, longer than the Governor’s term 
of office, and it was under bond to the State that it 
would carry out and perform the same. In the Metcalf 
and Eddy case it was said that their duties were pre¬ 
scribed by their contracts, and that it did not appear 
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to what extent, if at all, they were defined or prescribed 
by statute. But here all the substantive terms,and pro¬ 
visions of the leases were prescribed by statute. The 
statute provided that the leases should be made for the 
maximum rentals, royalties and bonuses obtainable 
therefor under competitive bids; that they should be 
made upon due advertisement and public notice of not 

less than thirty days; that the royalty in no event could 

% 

be less than rweive and one-half per cent of the total 
output of oil; that all leases should contain a provision 
requiring the lessee to drill a sufficient number: of wells 
to offset the wells upon adjoining property; j that no 
transfer or assignment of the lease should be yalid or 
convev any right in the assignee without the i consent 
in writing of the Commissioners of the Land Office; 
that the Commissioners should require a good hnd suf¬ 
ficient bond for the faithful performance of the lease, 
and might make such additional rules and regulations 
as it considered proper. Section 9426 of the Oklahoma 
Statutes provided that all oil and gas leases executed 
by the Commissioners should be for a term of fivje years, 
and as long thereafter as oil or gas may be produced 
in paying quantities. The statute required that if no 
wells be completed on the leased premises within one 
year from the date of the lease, the lessee shojild pay 
the State of Oklahoma an annual rental in addition. 
Section 9427 required that all leases for oil and gas con¬ 
tain a provision to drill one well within one yehr from 
the date of such lease or pay the rental. The ru|les and 
regulations adopted by the Commissioners pursuant to 

i • 

statutory authority had the force and effect of law, and 
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the lease was executed subject to those rules and regu¬ 
lations. The lease provided that it “ shall be subject 
to the Constitution and laws of the State of Oklahoma 
and the rules and regulations of the Commissioners of 
the Land Office now or hereafter in force relative to 
such leases, all of which arc made a part and condition 
of this lease” (Tr. 44). It therefore appears, not only 
that appellant’s relation to the State was the same as 
that of Gillespie to the United States, but that, nega¬ 
tiving the Court’s finding with respect to Metcalf and 
Eddy, appellant’s engagement was “for work of a per¬ 
manent or continuous character,” and that all the sub¬ 
stantive terms and provisions of its undertaking “were 
defined or prescribed by statute.” It is therefore ap¬ 
parent that the Metcalf and Eddy case does not rule 
this one. 

Flint vs. Stone Tracy Company, 220 U. S. 107, next 
cited by the Board of Tax Appeals, held only that the 
mere fact that a corporation was created by a state did 
not make it an instrumentality of the State so as to 
exempt it from the Federal excise tax levied upon the 
income of corporations. Of course that is true. As 
we have pointed out, the Federal government has power 
to create only such corporations as are necessary ill 
carrying out the powers expressly or impliedly dele¬ 
gated to the United States, whereas the states may 
create private corporations without limit as to their 
number or character, such as milling companies, min¬ 
ing companies, mercantile companies and manufactur¬ 
ing companies, none of which is connected with the gov¬ 
ernment , in any of its activities or operations, and 


! 
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therefore clearly not a state instrumentality^ As the 
Court pointed out in that case, if the fact were other¬ 
wise, it would mean that if an individual and a! corpora¬ 
tion were in the same business, the individual might be 
subject to a federal tax, but the corporation would 
escape merely because it had a state charter, i But the 
individual and the corporation equally are exempted 
from Federal taxation if they are agencies oi* instru¬ 
mentalities for the exercise of a state governmental 
function. In the Gillespie and Indian Territory Il¬ 
luminating Oil Company cases one was an individual 
and the other a private corporation. Both were gov¬ 
ernmental agencies because of the governmental use 
made of them, and both were held in that capacity not 
taxable by the State. I 

The next case cited by the Board is Gromer vs. Stand¬ 
ard Dredging Company, 224 U. S. 362. The question 
in that case was the power of Porto Rico to taxj certain 
machinery and boats belonging to Standard Dredging 
Company situated in the harbor ^of San Juan aijd used 
by it in doing dredging work under a contract with the 
United States. The real contention was that th£ prop¬ 
erty did not have its situs in Porto Rico, and that con- 

I 

tention was overruled. Insofar as the opinion held that 
the property was subject to taxation even though used 
in connection with the performance of a government 
contract, it is not novel, because it has long been! estab¬ 
lished that the states can levy ad valorem taxei upon 
property used by parties in performing contracts with 
the United States. That, however, does not mean that 
the state may tax rights or franchises granted by the 
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Federal government for the performance of its gov¬ 
ernmental functions. 

(c) That a lease upon property is taxable though the 
property itself is exempt . 

In its opinion the Board of Tax Appeals said: 

“The mere fact that the property of the State 
of Oklahoma is exempt from Federal taxation 
does not grant such immunity to a lessee of that 
property, as it is well recognized that the right 
to use property is distinct from the fee and that 
a tax upon the interest of the lessee is not a tax 
upon that of the lessor” (Tr. 48). 

Again we say that that was the contention of the 
Supreme Court of Oklahoma in the Indian Territory 
Illuminating Oil Company’s case and in Gillespie’s 
case, both of which were reversed by the Supreme 
Court of the United States. In both of those cases 
the leased lands were exempt from State taxation. 
The State Supreme Court said that the lessees, a pri¬ 
vate corporation and an individual, were subject to 
State taxation; that the State was not taxing the 
Indians’ property or the Indians’ income, that it was 
merely taxing the private corporation’s property and 
the private individual’s income; but that contention 
did not prevail. The Supreme Court of the United 
States said that a tax upon the lease and a tax upon 
the income from the lease was a tax upon the power 
to make the lease. As to private corporations and 
individuals acting in their private capacity, the state- 
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ment of the law as made by the Supreme Court of 
Oklahoma and by the Board of Tax Appeals! is un¬ 
doubtedly true; but it has no application when the 
private corporation or the individual bears such re¬ 
lation to the State or the Federal government as to 
constitute it a governmental instrumentality or 
agency, for in that case the tax does not bear alone 
upon the corporation or the individual but affects the 
governmental power of its principal. 

To sustain its statement the Board cites the case of 
Heiner vs. Colonial Trust Company, 275 U. S. 232. 
There Braden had procured an oil lease from the 
tribal council of the Osage Indians, approved hy the 
Secretary of the Interior. He was therefore a Fed¬ 
eral agency. Federal income taxes were assessed and 
collected upon the lessee’s income from that j lease. 
The lessee’s exectuor brought suit to recover the tax 
paid, not on the ground that the United States did 
not have power, if it elected to do so, to tax its own 
agency or instrumentality, but on the sole ground 
that, properly construed, the Revenue Acts did not 
apply to the income of that Federal instrumentality, 
that the intent and purpose of the Revenue Acts was 
not to tax this income. The Court stated that it was 
beyond the power of the State to levy a tax upon that 
income because the lessee was the instrument which 
the government was using in fulfilling its diity of 
developing the lands and resources of its wards, but 
that the power of the United States to tax its own 
agencies or instrumentalities, if it elected to do so, 
was undoubted, and that the Revenue Act wap ap¬ 
plicable to the lessee’s income so derived. 
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There is no question of the power of a State to tax 
its own agencies and instrumentalities, or the power 
of the United States to tax its agencies and instru¬ 
mentalities, if tliey elect to do so. The prohibition 
is against one government’s taxing the agencies or 
instrumentalities of the other. In Van Broeklin vs. 
Tennessee, 117 U. S. 151, 174, the Court said that 
“the immunity of the property of the State, and of 
its political subdivisions, from (State) taxation, does 
not result from a want of power in the Legislature 
to subject such property to taxation. The State may, 
if it sees fit, subject its property and the property 
owned by its municipal divisions to taxation in com¬ 
mon with other property within its territory.” The 
State may levy an income tax upon the salaries of 
its own officers. The United States itself levies an 
income tax upon the salaries of all its officers except¬ 
ing only the President and the Judges of its courts, 
whose salaries the Constitution provides “shall not be 

i 

diminished during their continuance in office” (Evans 
vs. Gore, 253 U. S. 245). But the United States can¬ 
not tax the salary of a State officer (Collector vs. Bay, 
11 Wall. 113), nor the State the salary of a Federal 
officer (Dobbins vs. Commissioners, 16 Pet. 435). It 
is evident therefore that Heiner vs. Colonial Trust 
Company is without application to this case. 

The next case cited by the Board is Jetton vs. The 
University of the South, 208 U. S. 489. There the 
University was a Tennessee corporation. It had au¬ 
thority under a statute of the State to hold and pos¬ 
sess land not exceeding 10,000 acres, 1,000 of which, 
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including buildings and oilier effects and property of 
the corporation, should be exempt from taxation as 
long as the land belonged to the University. The 
University leased a part of its tax-exempt lairds, and 
the State assessed taxes upon the interests i of the 
lessees therein. A provision of the lease required 
the lessees to pay the rent specified in the lease “and 
all taxes and assessments upon said premises.!’ ’ The 
lessees contended that their leases were exempt from 
taxation because the land leased was exempt. The 
Court held that the exemption was for the benefit of 
the University, and not for the benefit of the lessees; 
that it was competent for the State to treat the fee 
and the lease as separate properties vested in i differ¬ 
ent persons, and to tax the one not exempt. If there 
was any question of governmental agency in the case, 
it will be observed that it was a State agency, aikd that 
the tax was assessed by the State itself. There was 
no question of the right of the Federal and j State 
governments to tax each other’s agencies. Tlije rule 
announced in this case was modified or limited, if not 
overruled, in Wright v. Central of Ga. R. Cp., 236 
U. S. 572-248, U. S. 523, and Central of Ga. R. iCo. v. 
Wright, 248 U. S. 524. j 

The next case cited by the Board upon this I point 
is Elder vs. Wood, 208 U. S. 226. That case involved 
the right of the State of Colorado to tax the posses¬ 
sory right in unpatented mining claims upon , land 
belonging to the United Slates. The title to the! land 
was in the United States. The State did not purport 
to tax the land, but did purport to tax the mining 
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claim. The Supreme Court held that such an interest 
from early times had been held to be property, dis¬ 
tinct from the land itself, vendible, inheritable and 
taxable. 

Mining claims have always been treated as sui gen¬ 
eris. Thus, in Irwin vs. Wright, 258 U. S. 219, the 
Court said: 

“The basis of the mining interest is discov¬ 
ery and location. These give full .opportunity 
to the locator of the claim to take out the min¬ 
eral, and, since the beginning, this right and in¬ 
terest never has been dependent for its enjoy¬ 
ment on patent, and so it has been taxable. 
Forbes vs. Gracey, 94 U. S. 7(52. The rule has 
always been different in respect to other public 
lands as the numerous decisions of this court 
cited above show” (p. 231). 

Owners of mining claims upon the public lands pay 
the government no royalty. They perform no service, 
governmental or otherwise, for the United States. 
There is therefore no reason on which to predicate an 
exemption for them from State taxation. 

The Board cites the case of Veazie Bank vs. Fenno, 
8 Wall. 533, sustaining a Federal tax upon the amounts 
of the notes of State banks used for circulation and 
paid out by any banking association after August 1, 
1866*. There it was contended that the act was uncon¬ 
stitutional because, first, the tax was a direct one and 
not apportioned among the States as required by the 
Constitution; and, second, because the tax was levied 
on a franchise granted by the State. In the statement 
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of the case by the Court it was said as to the bank 
issuing the notes (p. 535): 

i 

“There was nothing in the case showing that 
the bank sustained any relation to the State as 
a financial agent, or that its authority to issue 
notes was conferred or exercised with any spe¬ 
cial reference to other than private interests.” 

i 

The Court admitted that the reserved rights! of the 
State to “employ all necessary agencies for legitimate 
purposes of State government, are not proper subjects 
of the taxing power of Congress,” but stated that it 
could not “be admitted that franchises granted by a 
State are necessarily exempt from taxation’*;; and 
held that the fact that the bank which issued thd notes 
was a corporation created by a State, that its power 
to issue the notes was a franchise granted by the 
State, and that the effect of the act was to tax a! fran¬ 
chise granted by the State, did not render the act 
unconstitutional. The Court properly held that the 
United States had full power to tax corporations 
created by a state or the franchises granted them, so 

I 

long as they were not acting as governmental agencies 
of the State. It further held that under the Constitu¬ 
tion of the United States Congress has power to pro¬ 
vide a currency for the whole country and may re¬ 
strain by suitable enactments the circulation as money 
of any notes not issued under its own authority, so 
that the act in question did not infringe upon, any 
powder of the State. j 

Sg I 
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This, case is therefore no authority for the decision 
of the Board of Tax Appeals. It does show, however, 
very conclusively, the effect of the power of taxation; 
for, having that case in mind, in Loan Association vs. 
Topeka, 87 U. S. 655, 663, the Court said: 

“It was said by Chief Justice Marshall, in 
the case of McCulloch v. The State of Mary¬ 
land, that the power to tax is the power to de¬ 
stroy. A striking instance of the truth of the 
proposition is seen in the fact that the existing 
tax of ten per cent, imposed by the United 
States on the circulation of all other banks than 
the National banks, drove out of existence every 
State bank of circulation within a year or two 
after its passage.’’ 

(d) The Board of Tax Appeals said that appellant 
is not an instrumentality of the State in the perform¬ 
ance of its governmental function of maintaining 
schools, or an instrumentality of the State in the per¬ 
formance of a trust in respect to such lands” (Tr. 59). 

It is difficult to conceive how Choctaw, Oklahoma & 
Gulf R. Co., Indian Territory Illuminating Oil Com¬ 
pany, Gillespie and Jaybird Mining Company could 
be governmental instrumentalities if appellant was 
not. The “governmental function of maintaining 
public schools” involves not only the establishment of 
a school system, but also the raising of revenue to 
carry them on. It was as much a governmental func¬ 
tion of the State to obtain revenue for its public school 
fund from these lands as it is to obtain revenue for 
that purpose by taxation or by the issuance of bonds. 
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The State’s leasing power for public-school purposes 
was as much a governmental power as was its!taxing 

j v 

power or its power to issue bonds for school purposes. 
Appellant was the State’s instrumentality through 
which a State fund was to be obtained as sacred in 
character and as public in purpose as would haye been 
a fund raised for that purpose by taxation; and a tax 
upon the lease or upon the income from the lease has 
a direct and burdening effect upon the power of the 
State in the exercise of that governmental function. 

( e) The Board said that the United States might 
levy and collect the tax unless the effect of it is to bur¬ 
den, hinder or impede the State in the exercise of a 
governmental function. 

i 

i 

Without doubt this is a correct statement, and 
equally without doubt the effect of the tax is tp bur¬ 
den, hinder and impede the State in the exercise of 
this function. 

j 

The State of Oklahoma has always been able |to ob¬ 
tain a higher royalty in its oil and gas leases than is 
obtainable by private individuals upon land in the 
same community under the same conditions, because 
it was believed that the income of the lessee fro|m the 
State’s school lands was not taxable by the Federal 
government. The bonds of both the United States and 
the States can be issued upon more favorable ijerms, 
will bring a higher premium, and bear a smaller rate 
of interest, than the bonds of private corporations be¬ 
cause the income therefrom is not taxable. But; con¬ 
sidering that under the revenue acts in question a 
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normal tax ranging from 2 per cent to 12 per cent and 
an excess profits tax ranging as high as 60 per cent 
could be assessed upon the State’s lessees if the Fed¬ 
eral government could tax such income at all, how 
could it be said that the effect of the tax was not to 
burden, hinder or impede the State in the exercise of 
that governmental function? If the effect of the al¬ 
most insignificant tax levied by the State upon the 
income in Gillespie’s case was to burden, hinder or 
impede the exercise of a governmental function of the 
United States, how could it be said that this tax would 
not have a similar but more disastrous effect upon 
the State? The Supreme Court of the United States 
has said time after time that the right to levy any such 
tax cannot be admitted at all; that it is not a question 
of degree, but that every attempt to levy such tax “is 
itself an abuse.” 

The Board cites South Carolina vs. United States, 
199 U. S. 437. An examination of that decision will 
show that the facts in that case, the nature of the acts 
done by the State, the relation of the United States 
to those acts, and their effect upon the Federal gov¬ 
ernment,: are entirely different from those in the case 
at bar. 

There South Carolina had adopted what was called 
the dispensary system for the sale of intoxicating 
liquor for all purposes, beverage, medicinal and indus¬ 
trial. It not only carried on the business for profit, 
but it declared a State monopoly in it, and altogether 
prohibited sales of liquor by any person except a State 
dispenser. It contended that, because the business 
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was carried on by the State, the United States could 
not require the State’s dispensers to pay the license 
or excise tax levied by act of Congress upon those 
who sold liquor. The Supreme Court of the United 
States held that it could. 

The decision was rested upon two grounds. The 
first was the fact that the State had undertaken to 
monopolize the business, that it prohibited $ny one 
else from carrying on the business, that the business 

i 

was one which theretofore had always been carried on 
solely by private persons, that it was being so; carried 
on at the time of the adoption of the Constitution, 
that the Constitution must be interpreted in the light 
of the common law, and that, so interpreted, the grant 
of power therein to levy excise taxes meant th<b power 
to levy an excise tax upon the right to sell intoxicating 
liquor, and that if the State should drive everybody 
else out of that business and itself usurp and njionopo- 
lize the same, it could do the same as to all othqr busi¬ 
nesses, could destroy the power of the Federal govern¬ 
ment to collect excise taxes, and could entirely jdry up 
its sources of revenue. i 

The fact of the prohibition against any one else’s 
engaging in the business and of the monopoly |on the 

i 

part of the State was stressed throughout the opinion. 
Thus, the Court said: “It is true that monopolies in 
respect to certain commodities were known tb have 
been granted by absolute monarchs, but they w^re not 
regarded as consistent with Anglo-Saxon ideas of gov¬ 
ernment” (pp. 456). 

“Certain it is that if the possibility of ia gov¬ 
ernment usurping the ordinary business! of in- 
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dividuals, driving them out of the market, and 
maintaining place and power by means of what 
would have been called, in the heated invective 
of the time, ‘a legion of mercenaries,’ had been 
in the public mind, the Constitution would not 
have been adopted, or an inhibition of such 
power would have been placed among Madison’s 
Amendments” (p. 457). 

Again the Court said: 

1 ‘ If we look upon the Constitution in the light 
of the common law we are led to the same con¬ 
clusion. All the avenues of trade were open to 
the individual. The government did not attempt 
to exclude him from any. * * * Indeed, every 
attempt at monopoly was odious in the eyes of 
the common law, and it mattered not how that 
monopoly arose, whether from grant of the 
sovereign or otherwise. The framers of the 
Constitution were not anticipating that a state 
would attempt to monopolize any business there¬ 
tofore carried on by individuals” (p. 457). 

It is thus seen that a fundamental basis of the deci¬ 
sion was the fact that the State was undertaking to 
monopolize, contrary to the principles of the common 
law, in the light of which the Constitution must be 
interpreted, a business theretofore purely private. 
The State was not making use of any of the soil of the 
State, which it owned in its sovereign capacity, for the 
general benefit of the public. It was not developing 
public property for public purposes. It was not carry¬ 
ing out the terms and provisions of an act of Congress 
accepted by the State, constituting a contract or com- 
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pact between the State and the United States 1 , for the 
purpose of fitting and equipping its children for citizen¬ 
ship, as was the case here. It was not even engaging 
in the business for the sale of intoxicating liquor 
merely for medicinal and industrial purpose^, as to 
which, as said in the solicitor’s brief in that caise, “the 
State’s agents were relieved of the special tajx”; but 
it was buying and selling the liquor, as any other 
dealer would, for a profit. j 

If Oklahoma, instead of leasing only its school lands 
granted it by the United States under an act expressly 
providing that it should not sell such as were yaluable 
for oil, but should lease them, should enter upon the 
oil business as a private individual does, should itself 
go out and take leases upon land not belonging to it, 
and should carry on the business, not as a governmental 
function under its compact with the United States, but 
merely as an individual or private corporation might 
do, and especially if it should undertake to monopolize 
the business, then it might fall within this decision and 
its agents and instrumentalities in carrying On that 
business might be taxable. But that is not the case 
here. The State has not undertaken to create any 
monopoly in the oil business in Oklahoma. It has not 
entered into the business generally. It has never itself 
purchased or taken a lease upon a track of laiid for 
the purpose of carrying on that business. All that it 
has done has been done under express authority of 
an act of Congress, in the State’s governmental 1 char¬ 
acter and for a governmental purpose. It hasj dealt 
only with its own lands, which were granted toj it by 
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the United States for the very purpose for which it is 
using them. 

The decision in South Carolina vs. United States was 
by a divided court. Such able Justices as Mr. White, 
Mr. Peckham and Mr. McKenna dissented. At that time 
populism and socialism were rampant in certain sec¬ 
tions of the United States, and there was a clamor to 
follow the lead of Australia and New Zealand in put¬ 
ting the States into all characters of business; and the 
fear that this might be done, and that thereby the 
sources of revenue for the Federal government might 
be destroyed, had a powerful effect, by no means con¬ 
cealed in the opinion, in molding the decision rendered. 
Thus, the Court said: 

*‘ Mingling the thought of profit with the 
necessity of regulation may induce the State 
to take possession, in like manner, of tobacco, 
oleomargarine, and all other objects of internal 
revenue tax. If one State finds it thus profitable 
other States may follow, and the whole body 
of internal revenue tax be thus stricken down. 

“More than this. There is a large and grow¬ 
ing movement in the country in favor of the 
acquisition and management by the public of 
what are termed public utilities, including not 
merely therein the supply of gas and water, but 
also the entire railroad system. Would the 
State by taking into possession these public 
utilities lose its republican form of government! 

“We may go even a step further. There are 
some insisting that the State shall become the 
owner of all property and the manager of all 
business. Of course, this is an extreme view, 
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but its advocates are earnestly contending that 
thereby the best interests of all citizen$ will be 
subserved. If this change should be made in 
any State, how much would that St&te con¬ 
tribute to the revenue of the Nation? j If this 
extreme action is not to be counted arqong the 
probabilities, consider the result of one much 
less so. Suppose a State assumes under its 
police power the control of all those matters 
subject to the internal revenue tax and also en¬ 
gages in the business of importing all j foreign 
goods. The same argument which would!exempt 
the sale by a State of liquor, tobacco, etc., from 
a license tax would exempt the importation of 
merchandise by a State from import duty. 
While the State might not prohibit importations, 
as it can the sale of liquor, by private indi¬ 
viduals, yet paying no import duty it could 
undersell all individuals and so monopolize the 
importation and sale of foreign goods, j 
“Obviously, if the power of the State j is car¬ 
ried to the extent suggested, and with it is re¬ 
lief from all Federal taxation, the National 
Government would be largely crippled! in its 
revenues. Indeed, if all the States should con¬ 
cur in exercising their powers to the fall ex¬ 
tent, it would be almost impossible for the Na¬ 
tion to collect any revenues. In other words, 
in this indirect way it would be within the com¬ 
petency of the States to practically destroy the 
efficiency of the National Government” (p. 
454-5). j 

i 

Another ground of the decision was the fact;“that 
the tax was not imposed upon any property belonging 
to the State, but was a charge on the business ^efore 
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any profits are realized therefrom.’’ Further in the 
opinion the Court said: 

“So here the charge is not upon the property 
of the State, but upon the means by which that 
property is acquired, and before it is acquired” 
(p. 459). 

It will be remembered that this tax was an occupa¬ 
tion tax, a license tax. It was a tax upon the right of 
a person to sell intoxicating liquor. It was necessary 
that a person procure the license before he could make 
such sales. 

But in the ease at bar the tax is a tax upon the prop¬ 
erty of the State. As the Supreme Court of the United 
States has repeatedly said in the cases heretofore 
cited, a tax upon the income from the State’s lease is 
a tax upon the lease itself, and a tax upon the lease is 
a tax upon the power of the State to execute the lease. 
It is therefore evident that the South Carolina case 
presents no such question as we have here. Here no 
monopoly has been attempted. The State is develop¬ 
ing onlv its own oil lands granted to it by the United 
States for a governmental purpose, and it is doing so 
under an express provision of an act of Congress au¬ 
thorizing it to do so. It is merely executing the terms 
of a governmental trust. With respect to the liquor 
business in South Carolina, no such relation existed 
between the State and the United States. The means 
used by South Carolina in raising revenue was not the 
development of property owned by the State either 
in trust or in its sovereign capacity and dedicated to 
governmental purposes, but it was the creation of ail 
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absolute monopoly in what had theretofore been a 
purely private business. There South Carolina was 
not exercising a necessary or proper governmental 
fund ion. Here Oklahoma was. The handling, dis¬ 
position and development of land which a State owns 
in its sovereign capacity is a governmental function; 
and certainly the carrying out by a State of a govern¬ 
mental trust, as Oklahoma was doing here, is, a gov¬ 
ernmental function. 

i 

i 

(/) The Board of Tax Appeals said that thg act of 
the State in leasing its school lands was not of 4 differ¬ 
ent and wore sovereign character than tvouldl be the 
leasing of its other public lands to obtain revenue for 
general State purposes (Tr. 59), and that, “we think 
it clear under the decisions that had the land in ques¬ 
tion been merely State lands burdened, with no [special 
trust and held for general State purposes, there would 
be no question but what petitioner, as an individual 
lessee for private gain, would not be entitled to Exemp¬ 
tion from Federal taxation” (Tr. 56). . 

The Board did not state what the decisions were to 
which it referred. It cited no decision even remotely 
sustaining the proposition which it stated was “clear 
under the decisions.” 

It assumes that if Oklahoma as a sovereign! State 
owned within its boundaries public lands unaffected, 
as to the use it should make of them, by the mqral or 
legal obligation of any grant, and if it leased such 
lands under the same statutory provisions, rules; regu¬ 
lations and terms of lease as we have here, except a 
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statutory provision that the royalty should go into the 
State Treasury and he used in paying the general ex¬ 
penses of carrying on the State government, then the 
State would not be acting in a sovereign character, 
would not be exercising a governmental function, the 
lessee would not be a governmental instrumentality, 
and its income would be taxable by the United States. 

That is a startling proposition. If it is true, then 
the income being taxable, the leases themselves would 
be taxable (Gillespie vs. Oklahoma; Pollock vs. Farm¬ 
ers Loan & Trust Co., 157 U. S. 429, 553’; Weston vs. 
Charleston, 2 Pet. 449, 4(>S); and a tax upon the leases 
would be a tax upon the power of the State to make 
them, and could be used to destroy its power to make 
them. It would be an absolute negation of sovereignty 
in the State, of its supremacy in its sphere, and would 
subject its power to lease its lands owned in its sover¬ 
eign capacity to the will and consent of another gov¬ 
ernment without the shadow of a title to them, or of a 
right to interfere with the State in its use and disposi¬ 
tion of them. If that proposition is true, then leases 
executed by the United States under the Act of Febru- 
ary 25, 1920 (41 Stat. 437, C. 85), and the lessee’s in¬ 
come therefrom are taxable by the States in which the 
lands lie without the consent and against the will of 
the United States. If that proposition is true, then 
no governmental function was involved in the leases 
in the Gillespie, Choctaw, Oklahoma & Gulf K. Co., 
Indian Territory Illuminating Oil Company, and Jay¬ 
bird Mining Company’s cases, and in such case they 
were not exempt from State taxation. 
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Leaving out of consideration for present purposes 
the governmental purpose aimed at in the cases cited 
and in this case, the ownership and disposition of land 
was the lirst, and has always been one of the highest, 
attributes of sovereignty. 

When William the Conqueror conquered England he 
took title as the sovereign to all the soil and parceled 
it out among his lords and barons as his tenant^, thus 
establishing the feudal system. From then op they 
held under the king, and paid him rent in different 
forms, in some instances an annual return of agricul¬ 
tural products, in others periodically a sum of money, 
and in others services of a military nature. These 
were called feuds. The holding was called a tenure, 
which implied not only the actual holding of land by 
or under another, but also the terms upon whith the 

i 

lands were held. Originally the tenures were njot he¬ 
reditary. As they were granted upon condition of per¬ 
forming services, it became customary, after! they 
were hereditary, upon the death of the tenant, fpr the 
king to take the lands into his own custody and pro¬ 
vide for the performance of the services by thp heir 
during his minority, and this gave rise to the doptrine 
of wardship. The right of eminent domain aPd the 
law of escheats had their origin under this system. 
The whole basis of the feudal system was the owner- 

j 

ship of all the soil by the sovereign. 

The first act of an explorer discovering a new Coun¬ 
try has always been to claim the new land for his 
sovereign, and all titles have emanated from the sov- 
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ereign. Pennsylvania was granted to William Penn 
by the King of England upon conditions. 

Practically all early colonial charters and royal 
grants contained a provision that the land thereby 
granted should be held of the sovereign by a common 
socage tenure, and it was not until after the states suc¬ 
ceeded to the authority of the British government and 
occupied the sovereign position of lord paramount, 
that they threw off the restrictions. The Legislature 
of New York abolished some of those tenures in 1778, 
and in 1779 abolished tenure in socage in capite. And 
the Revised Statutes of New York, only in 1830, abol¬ 
ished socage tenures. A large part of the western 
States were dotted with land grants from the Crown 
of Spain. All private title to land within the United 
States is derived ultimately from grants of the State, 
or general government or from royal grants made 
prior to the Revolution. 

The ownership of land implies, of course, the owner¬ 
ship of everything in it, and the sovereign and govern¬ 
mental power to deal with the sovereign’s land implies 
a power to deal with everything in it. It is as much a 
governmental power to lease it as it is to sell it. The 
early kings of England formerly leased the mines at 
Cornwall. 

Under the common law, in the light of which the 
Constitution of the United States as respects the 
proper governmental functions of the States must be 
interpreted (South Carolina vs. United States, 199 
U. S. 437, 450), mines of gold and silver, although on 
private property, were the exclusive property of the 
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crown, and did not pass in a grant by the king under a 
general designation of lands or mines (Mopre vs. 
Smaw, 17 Cal. 199; Hicks vs. Bell, 3 Cal. 219;^ Esqui¬ 
mau, etc., R. Co. vs. Bainbridgc (1896), A. iC. 561; 
Atty. Gen. vs. Morgan (1891), 1 Cli. 432; Lydilall vs. 
Weston, 2 Atk. 20, 26 Reprint 409; Case of I Mines, 
Plowd. 310, 75 Reprint 472,17 E. R. C. 393; Seatnan vs. 
Vawdrey, 16 Ves. Jr., 390, 33 Reprint 1032, 22 E. R. C. 
5S5; British Columbia Atty. Gen. vs. Canada Atty. Gen. 
14 App. Cas. 295); and, if metalliferous ores contained 
gold or silver to such an extent as to be worth extract¬ 
ing, but the ores could not be obtained without inter¬ 
fering with the gold or silver, the whole of su^h ores 
belonged to the crown, and, except as limited by stat¬ 
ute, the crown had the right to work not only gold and 
silver mines, but also all mines containing gold or 
silver worth extracting (Atty. Gen. vs. Morgan, 1891, 
1 Cli. 432). The crown’s ownership also extended to 
other mines and minerals in public reserves,; other 
public lands and the beds of rivers (Esquimalt, ptc., R. 
Co. vs. Bainbridge (1896), A. C. 561; Woolley vjs. Vic¬ 
toria Atty. Gen., 2 App. Cas. 163). So that the Owner¬ 
ship, leasing, and mineral development of land has 
been a power and function of sovereignty from earliest 
common law times. i 

A concrete instance of the case supposed by the 
Board of Tax Appeals actually exists in the State of 
Texas. Prior to its admission into the Union it was 
not a territory of the United States. The public; lands 
therein never belonged to the United States, and were 
retained by the State in its sovereign capacity, yholly 
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free from any trust, restrictions or limitations on tlie 
part of tlie Federal government. The State, therefore, 
owned those lands in its sovereign capacity, and was 
free to do whatever it wished with them. By its Con¬ 
stitution it set aside a portion of those lands for the 
support of the University of Texas, an educational in¬ 
stitution established and maintained by the State for 
the education of its children. Pursuant to statutory 
authority, the Commissioner of the Land Office of 
Texas leased those lands for oil and gas purposes to 
procure revenue with which to maintain the University; 
and in Group No. 1, Oil Corporation vs. Bass, U. S. 
Collector of Internal Revenue, — Fed. (2d) —, the 
District Court of the United States for the Western 
District of Texas, on February 19, 1930, held that it 
was not within the power of the United States to levy 
and collect a Federal income tax upon the income of the 
State’s lessee derived from those lands. 

And consider the result if a State should attempt 
to tax a lease executed by the United States in its 
sovereign capacity upon its lands. What would be the 
holding of the Supreme Court of the United States? 

But even if it should be held that the State, in leasing 
public lands owned by it in its sovereign capacity, free 
from the moral or legal obligation of any trust, would 
not be exercising a governmental function so as to 
make its lessee a governmental instrumentality, it 
would by no means follow that the State of Oklahoma 
w’as not exercising a governmental function in leasing 
these lands and that its lessee was not a governmental 
instrumentality. For in this case the duty to devote 
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the lands and their revenue to the establishment and 
maintenance of a public-school system was created by 
compact between the United States and thg State, 
the terms and provisions of the Enabling ;Act ac¬ 
cepted in the Constitution of the State. By the Ena¬ 
bling Act and the Constitution these lands were dedi¬ 
cated to this governmental purpose, and the leasing of 
the same was made a governmental function. ! Section 
8 of the Enabling Act itself provided that such of 
the granted lands as were valuable for oil should not be 
sold prior to January 1, 1915, but might be leased for 
that purpose by officers duly authorized by th{3 State, 
that such leasing should be made by public competition 
after not less than thirty days’ advertisement, and 
should be done under sealed bids, that the advertise¬ 
ment should specify in each case a fixed royalty to be 
paid by the successful bidder, and that 4 ‘no transfer 
or assignment of any lease shall be valid or! confer 
any right in the assignee without the consent! of the 
proper State authorities in writing.” Those provi¬ 
sions were accepted by the Constitution, and statutes 
were enacted by the Legislature carrying thejm into 
effect; so that in this case we have, not only the fact 
that the lands were dedicated by both governments to 
the accomplishment of one of the governmental powers 
and purposes of the State, but also the leasing power 
was expressly provided for in the legislation <jf both 
and was expressly made a governmental function. In 
other words, it was contemplated, intended and ex¬ 
pressly provided that the land should be made revenue 
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producing, and that the leasing of it should be a method 
of doing so. In leasing these lands, not only was the 
State exercising one of its sovereign powers, but also 
it was exercising power recognized in and provided for 
by the Enabling Act itself as a governmental function 
and duty. 

It would be peculiar, indeed, if the United States, 
after making this grant of the lands to the State, and 
providing that the State might lease them for the gov¬ 
ernmental purposes stated, should now be held to have 
the power to destroy the very leases which it au¬ 
thorized and the leasing power which it required the 
State to assume and exercise. It was not the intention 
of Congress to grant on the one hand and withhold on 
the other. There was no withholding. The grant was 
full and complete for the purposes stated. The power 
does not exist in the United States to retake that which 
it granted, or to destroy the same, or to hinder, impede 
or burden the exercise of the governmental power pro¬ 
vided for. 

As has been said, the United States owns its land in 
its sovereign capacity as a paramount proprietor. It 
has the same right of leasing as is incident to absolute 
ownership by an individual (Mid-Northern Oil Com¬ 
pany vs. Walker, 65 Mont. 414; United States vs. 
Gratiot, 14 Pet. 526). It may even reserve a part of 
the rent from leased lands in oil or other products 
(Mid-Northern Oil Company vs. Walker, 65 Mont. 
414). The act of February 25,1920 (41 Stat. 437, c. 85, 
sec. 1 to 38), specifically provides for the leasing of 
lands ownqd by the United States containing deposits 
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of coal, phosphate, oil and gas, oil shale and sodium, 
and provides for a royalty payable to the United 
States. If a State in leasing its public land \yould not 
be acting* in a governmental capacity, performing a 
governmental function, then the United States! does not 

7 . j 

do so in leasing its lands under this act, and any State 
in which the land lies can tax the lease and can tax the 
income of the lessee thereunder, without the consent of 
the United States and against its will. But qf course 
there is no question that the Supreme Court of the 
United States would hold that the Federal government 
in executing* such a lease upon its lands is actjing in a 
governmental capacity, performing a governmental 
function, and that neither the lease nor the ; lessee’s 
income therefrom can be taxed by a State except by 
consent of the United States. 

I 

We think that the case of Gillespie vs. Oklahoma 
rules this one. It is impossible to make any distinc¬ 
tion between them when it is remembered tnat the 

I 

Federal and State governments stand upon an equality 
in so far as the taxing by one of the property and gov¬ 
ernmental functions of the other is concerned, that the 
exemption from such taxation is mutual and reciprocal. 
The power to make the lease exercised in that case was 
a governmental function of no higher order frnd no 
more sacred character than the power exercised! by the 
State of Oklahoma in this case. If the act of th$ State 



an interference with the United States in exercising 
its governmental power in that case, then a tax jby the 
United States upon the lease here or the lessee’s in- 
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come derived from it is equally an interference by the 
United States with the exercise of an imperative gov¬ 
ernmental function and duty of the State of Oklahoma. 

For the reasons herein given, and upon authorities 
herein cited, appellant respectfully submits and urges 
that the decision and order of the United States Board 
of Tax Appeals made and entered in this cause should 
be reversed. 
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In the Court of Appeals of the District 

of Columbia 


No. 5115 ; 

Coronado Oil and Gas Company, appellant 

7 i 

v . j 

Commissioner of Internal Revenue, appellee 


APPEAL FROM THE BOARD OF TAX APPEAL$ 


BRIEF FOR APPELLEE 


PREVIOUS OPINION j 

The only previous opinion in this case is that of 
the United States Board of Tax Appeals (I?. 47- 
66) which is reported in 14 B. T. A. 1214. 

JURISDICTION 

This case involves income and profits taxes for 
the years 1917, 1918, and 1919, and the appeal is 
taken from an order of redetermination of the 
United States Board of Tax Appeals entered May 
14, 1929. (R. 66-67.) The case is brought to this 
Court by petition for review filed on October 30, 
1929 (R. 69), pursuant to Sections 1001, 1002,! and 
1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 
109,110. 
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QUESTION PRESENTED 

Appellant is the lessee of oil and gas lands under 
a lease from the State of Oklahoma. It pays roy¬ 
alties thereunder to the state which go into a per¬ 
manent fund for the support of the public schools 
of the state under the terms of a grant of land from 
the Federal Government. Is the income derived 
by appellant (a private corporation) from the sale 
of oil and gas obtained from such lands exempt 
from Federal income and excess profits taxes ? 

STATUTES INVOLVED 

Revenue Act of 1916, c. 463, 39 Stat. 756: 

Sec. 2 (a). That, subject only to such ex¬ 
emptions and deductions as are hereinafter 
allowed, the net income of a taxable person 
shall include gains, j)rofits, and income de¬ 
rived from salaries, wages, or compensation 
for personal service of whatever kind and 
in whatever form paid, or from professions, 
vocations, businesses, trade, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of, or interest in, real or personal 
property, also from interest, rent, dividends, 
securities, or the transaction of any business 
carried on for gain or profit, or gains or 
profits and income derived from any source 
whatever : * * * 

Sec. 10. That there shall be levied, as¬ 
sessed, collected, and paid annually upon the 
total net income received in the preceding 
calendar year from all sources by every cor¬ 
poration, joint-stock company or associa- 



3 


l 

l 


tion, or insurance company, organized in 
the United States, no matter how : created 
or organized, but not including partner¬ 
ships, a tax of two per centum upon such 
' income * * * * 

Revenue Act of 1917, c. 63, 40 Stat. 300: j 

i 

Sec. 4. That in addition to the tax im¬ 
posed by subdivision (a) of section: ten of 
such Act of September eighth, nineteen hun¬ 
dred and sixteen, as amended by this Act, 
there shall be levied, assessed, collected, and 
paid a like tax of four per centum upon the 
income received in the calendar year nine¬ 
teen hundred and seventeen and every cal¬ 
endar year thereafter, by every corpora¬ 
tion, * * * | 

The tax imposed by this section shall be 
computed, levied, assessed, collected, and 
paid upon the same incomes and in the same 
manner as the tax imposed by subdivision 
(a) of section ten of such Act of September 
eighth, nineteen hundred and sixteen, as 
amended by this Act, * * * j 

Revenue Act of 1918, c. 18, 40 Stat. 1057 

Sec. 213. That for the purposes ojf this 
title (except as otherwise provided in section 
233), the term “gross income”— j 

(a) Includes gains, profits, and income 
derived from salaries, wages, or compensa¬ 
tion for personal service * * *, of what¬ 

ever kind and in whatever form paid, or 
from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in 
property, whether real or personal, growing 

j 
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out of the ownership or use of or interest in 
such property; also from interest, rent, 
dividends, securities, or the transaction of 
any business carried on for gain or profit, 
or gains or profits and income derived from 
any source whatever. * * * 

■ Sec. 230. (a) That, in lieu of the taxes 
imposed by section 10 of the Revenue Act of 

1916, as amended by the Revenue Act of 

1917, and by section 4 of the Revenue Act 

of 1917, there shall be levied, collected, and 
paid for each taxable year upon the net in¬ 
come of every corporation a tax at the fol¬ 
lowing rates : * * * 

STATEMENT OF FACTS 

The material facts as found bv the Board of Tax 

«/ 

Appeals are substantially as follows (R. 28-47): 

The appellant is a corporation organized under 
the law r s of the State of Oklahoma, with its prin¬ 
cipal office in Cleveland in that State, for the pur¬ 
pose of leasing, holding, and operating oil, gas, coal, 
and other mineral lands and to engage in any line 
of business connected therewith. 

The appellant’s entire income is derived from 
the sale of oil and gas produced by it from certain 
school land owmed bv the State of Oklahoma and 
duly leased to appellant. 

As a preliminary to the admission of Oklahoma 
to statehood an Act of Congress v’as passed en¬ 
abling the people of Oklahoma to form a constitu¬ 
tion, etc., which was approved June 16, 1906,. 
c. 3335, 34 Stat. 267. 


5 


The Enabling Act contains the following pro¬ 
visions : 

Sec. 3, Par. 5. That provisions shall be 
made for the establishment and maintenance 
, of a system of public schools which shall be 
open to all the children of said State * * *. 

Sec. 7. That upon the admission pf the 
State into the Union, sections numbered six¬ 
teen and thirty-six in every township in 
Oklahoma territory, and all indemnity lands 
heretofore selected in lieu thereof, are 
hereby granted to the State for the u£e and 
benefit of the common schools * * *. 

Sec. 8. * * * (Grant of other lands 
for university, certain educational institu¬ 
tions, and public institutions and buildings.) 

Where any part of the lands granted by 
this Act to the State of Oklahoma are val¬ 
uable for minerals, gas, and oil, such lands 
shall not be sold by the said State prior 
to January first, nineteen hundred and fif¬ 
teen ; but the same may be leased for periods 
not exceeding five years by the State Officers 
duly authorized for that purpose, such leas¬ 
ing to be made by public competition iafter 
not less than thirty days advertisement in 
the manner to be prescribed by law, apd all 
such leasing shall be done under sealed! bids 
and awarded to the highest responsible 
bidder. The leasing shall require and the 
advertisement shall specify in each case a 
fixed royalty to be paid by the successful 
bidder, in addition to any bonus offered for 
the lease, and all proceeds from leases shall 
be covered into the fund to which they Shall 
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i properly belong, and no transfer or assign¬ 
ment of any lease shall be valid or confer 
any right in the assignee without the consent 
of the proper State authorities in writing: 
Provided, hoivever, That agricultural les¬ 
sees in possession of such lands shall be re¬ 
imbursed by the mining lessees for all dam¬ 
age done to said agricultural lessees’ 
interest therein by reason of such mining 
operations. The Legislature of the State 
may prescribe additional legislation govern¬ 
ing such leases not in conflict herewith. 

Sec. 9. That said sections sixteen and 
thirty-six, and lands taken in lieu thereof, 
herein granted for the support of the public 
schools, if sold, may be appraised and sold 
at public sale * * * the proceeds to 
constitute a permanent school fund, the in¬ 
terest of which only shall be expended in 
the support of such schools. But said lands 
may, under such regulations as the Legisla¬ 
ture may prescribe, be leased for periods 
not to exceed ten years; * * *. 

The State of Oklahoma accepted the terms and 
the conditions of the Enabling Act. The Consti¬ 
tution of Oklahoma, Art. XI, Sec. 1, reads as 
follows: 

The State hereby accepts all grants of 
land and donations of money made by the 
United States under the provisions of the 
Enabling Act, and any other Acts of Con¬ 
gress, for the uses and purposes and upon 
the conditions, and under the limitations for 
which the same are granted or donated; and 
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the faith of the State is hereby pledged to 
preserve such lands and moneys land all 
moneys derived from the sale of any of said 
lands as a sacred trust, and to keep the 
same for the uses and purposes for which 
they are granted. 

Article VI, Sec. 32, provides as follows:! 

The Governor, Secretary of State, State 
Auditor, Superintendent of Public Instruc¬ 
tion, and the President of the Bedard of 
Agriculture, shall constitute the Commis¬ 
sioners of Land Office, who shall have 
charge of the sale, rental, disposing, and 
managing of the school lands and other 
public lands of the State, and of the! funds 
and proceeds derived therefrom, under rules 
and regulations prescribed by the Legisla¬ 
ture. I 

The Legislature of the State of Oklahoma en¬ 
acted a law authorizing and providing for the dis¬ 
position, by sale and lease, of the state public lands 
in conformity with the provisions of the Enabling 
Act, together with other regulations pertaining 
thereto, and also authorizing the Commissioners 
of the Land Office to adopt and promulgate i*ules 
and regulations for carrying into effect the pro¬ 
visions of the Act. j 


On December 4, 1913, pursuant to a resolution 
adopted by the Commissioners of the Land Office 
of Oklahoma, notice was given that the Comfnis- 
sioners of the Land Office would receive on the 9th 
day of January, 1914, bids for re-leasing for oil and 
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gas purposes certain described public lands be¬ 
longing to the State of Oklahoma. The said notice 
stated that the lease would be for a term of five 
years, with privilege to re-lease for an additional 
five years as prescribed by law and regulations; and 
that each bidder should deposit the sum of $55,800, 
the appraised value of the equipment placed upon 

said land and used bv the Southwestern Oil Fields 

•/ 

Company; that the said lands contained fifteen 
producing wells; and that the total oil production 

from said land from Januarv 1 to November 1, 

•/ •/ 

1913, was 81,138 barrels, or an average of 8,113 
barrels per month for ten months. The said notice 
also contained other information, which is included 
in the following notice sent out by the Commis¬ 
sioners of the Land Office. 

RULES AND REGULATIONS FOR LEASING PUBLIC 
! LANDS FOR OIL AND GAS PURPOSES 

Bids to be received on the following- 
described lands: 

N. E. % and S. % of N. W. %, and S. W. %, 
and S. V 2 of S. E. all in Section 16, Twp. 
21 N. ? Range 8 E., Indian Meridian, contain¬ 
ing 480 acres. 

Rule 1. All bids must be on forms fur- 

1 

nished by the Commissioners of the Land 
Office, and must be filed with the Secretary 
at four o’clock P. M. on the 9th day of Jan¬ 
uary, 1914, to be opened immediately there¬ 
after. 

\ 

Rule 2. All bidders will be required to de¬ 
posit a certified check or bank draft on some 
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bank within the State for the sum df Three 
Thousand Dollars ($3,000), payable to the 
Commissioners of the Land Office, toj be held 
as earnest money as outlined in thd adver¬ 
tisement. | 

Rule 3. The highest responsible bidder will 
be required to give bond, to be approved by 
the Commissioners of the Land Office, for 
the faithful performance of his contract, and 
to develop the lands sufficiently to extract 
all the oil and gas thereunder with the least 
possible delay. j 

Rule 4. The royalty shall be fifty per 
centum (50%) of the total output of oil 
and gas from said lands, and all bonuses 
must be offered in addition to the fixed 
royalty. Should bonus be offered ip cash, 
the same must be paid to the Commissioners 
at the time of the execution of the I lease, 
and if in oil, the bidder must offer a definite 
and specific percentage of the gross produc¬ 
tion in addition to the fixed royalty of fifty 
per centum (50%) above set out. j 
Rule 5. All producing wells that are now 
or may hereafter be drilled on adjoining 
properties to be offset by corresponding 
wells on the lands to be leased under these 
rules. 

Rule 6. Certified copies of pipe-line runs, 
and all sales and shipments to be furnished 
monthly, or on demand. j 

Rule 7. Accurate and reliable informa¬ 
tion concerning wells and their operation 
and management to be furnished on demand 
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to the Commissioners of the Land Office, or 
anyone authorized to act for them. 

! Rule 8. The lease to conform to and be 
interpreted and construed by the laws of the 
State of Oklahoma, and the rules of the 
Commissioners of the Land Office. 

Rule 9. The Southwestern Oil Fields Com¬ 
pany, a corporation, by virtue of its lease 

heretofore held upon said lands, under the 
law, is entitled to the preference right to re¬ 
lease said lands at the maximum rate of 
rentals, royalties, and bonuses that may be 
obtained therefor, said preference right to 
take at the highest and best bid to be exer¬ 
cised within five (5) days after the award by 
the Commissioners of the Land Office. 

(Signed) Lee Cruce, 

Governor and Chairman. 

Attest: 

(Signed) Jxo. R. Williams, 

Secretary. 

Under the rules of the Commissioners of the 
Land Office governing bids received the lease on 
the above-described land was awarded to G. W. 
Sutton, who deposited with his bid the amount of 
$55,800 to be paid to the former lessees for the phys¬ 
ical equipment located thereon and used in con¬ 
nection with the operation of the fifteen producing 
wells thereon. The amount of $55,800 was the fair 
market value of the physical equipment as ap¬ 
praised by Frank Orr, duly appointed by the Com¬ 
missioners on September 13,1913, to appraise such 
equipment, and was accepted by the prior lessees 
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as full compensation at the time of the surrender 
of their prior lease. That amount did not include 
any value for the development of the leased prop¬ 
erty consisting of the drilling of seventeen wells. 

Under the rules and regulations of the Commis¬ 
sioners governing the bidding for oil and gasj leases 
on state school lands and the awarding of such 
leases which were in effect at the time this lease was 
awarded, there was no provision for appraising the 
cost of drilling the producing wells on leases! to be 
advertised for releasing and including such ap¬ 
praised value in the amount to be paid by the suc¬ 
cessful bidder to the preceding lessee. I 

The reproduction cost of the producing wells, 
having an aggregate depth of 29,269 feet at the date 
of acquisition, was $2.00 per foot, or $58,538* and 

i 

the estimated amount of oil to be produced from 

i 

these wells over a five-year period or the duration 
of the lease was 76,000 barrels of oil for the lessee’s 
50 per cent share during the five years. The pre¬ 
vailing price of oil at the date of acquisition of the 

i 

lease was $1.03 per barrel, representing an expected 
gross return of $78,280 and a present net worth to 

i 

the lessee of $58,710 after deducting lifting cost and 
deferment in the amount of 25 per cent. 

At the time that G. W. Sutton’s successful bid 
was accepted on January 19,1914, by the Commis¬ 
sioners of the Land Office, the appellant was not in 
existence. At the request of G. W. Sutton, the 

i 

Commissioners of the Land Office voted that the 
lease awarded to Sutton be issued to the Coronado 

i 
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Oil & Gas Company, whose charter was issued on. 
January 21, 1914. The lease was duly executed, 
naming appellant as lessee and being effective from 
January 17, 1914. G. W. Sutton and his associ- 
ates, in exchange for their rights in the lease and the 
physical equipment on the land, received from the 
appellant its note for $5,800, bonds of the appellant 
in the amount of $25,000, and 250 shares of the ap¬ 
pellant ’s stock, par value $100 each. The lease en¬ 
tered into by the Commissioners of the Land Office 
and the appellant is set out in full at pp. 34-39 of 
the record. 

Under date of January 17, 1917, the Commis¬ 
sioners of the Land Office and the appellant en¬ 
tered into a supplemental agreement permitting 
appellant to drill additional wells and to pay a 
royalty of 12 V 2 per cent on oil and gas produced 
from such additional wells, but in nowise affecting' 
the 50 per cent royalty on the oil from wells already 
drilled! and producing. The primary purpose of 
that supplemental agreement was to enable ap¬ 
pellant to drill offset wells to prevent drainage of 
oil from the leased school land. 

Upon the expiration of appellant’s lease in Jan¬ 
uary, 1919, the lands covered by said lease were duly 
advertised for re-lease subject to the preference 
right of appellant. At that time the regulation' 
governing the determination of the sum to be paid 
the prior lessee by the succeeding lessee, had been 
changed so that the appraisal of property to be 
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surrendered by the prior lessee included pot only 
the fair value of the physical equipment! on the 
land, but also the fair value of the improvements, 
namely, the drilled and producing wells. On March 
18, 1919, the Commissioners of the Land Office re¬ 
ceived all bids and awarded the lease to appellant, 
effective as of the date of the expiration of its prior 
lease in January, 1919. This lease appears! in full 
at pp. 40-46 of the record. j 

Appellant’s only source of income during the 
years under consideration was from the sale of oil 
and gas produced from the lands leased asi afore¬ 
said and appellee determined such income to be 
taxable. i 

• i 

From this determination appellant appealed to 
the Board of Tax Appeals claiming that its income 
was exempt from Federal income and profits taxes 
because the income was derived from school lands 
of the State of Oklahoma. (R. 4, 8.) The Board 
sustained the appellee. (R. 61, 66-67.) Th0 pres¬ 
ent appeal is brought by appellant to review the 
Board’s decision and judgment. (R. 67.) 

There were two other issues before the Board 
of Tax Appeals which were decided in appellant’s 

favor and are not before this court. I 

! 

SUMMARY OF ARGUMENT 

i 

The production of oil and gas is an ordinary 
private business, and not an essential governniental 
function of any state. The fact that the revenues 

I 

i 

i 

I 

i 

i 

I 
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derived by the State from the oil and gas lease go 
into a school fund does not affect the question. The 
fundamental error in appellant’s position lies in 
confusing and assimilating the carrying on of a 
business venture, to wit, the production of oil and 
gas for sale at a profit, with the use to which the 
royalties, received by the State in payment for the 
privilege of operating the properties, are put. 
Appellant, as lessee of the oil and gas lands, is not 
an instrumentality of the state as it is a private 
corporation organized for profit and in w T hich the 
state presumably has no interest. The control 
exercised by the state over this corporation is not 
appreciably greater than the control exercised by 
any prudent lessor of oil and gas lands over the 
activities of its lessee. Appellant is, therefore, not 
an agency of the state as that term is ordinarily 
used. Nor does it appear that the tax interferes 
with the State Government or impairs the efficiency 
of anv state agencv. The Indian cases and others 
cited by appellant, in which it was held that a state 
tax was invalid because it interfered with the per¬ 
formance by the Federal Government of its 
essential governmental functions, are distinguish¬ 
able for the reason that the Federal Government 
has no power to engage in private business as such 
while the state has. Every valid act of the Federal 
government is in performance of an essential 
governmental function. State of Alabama v. 
United States, 38 F. (2d) 897. 
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ARGUMENT 

I 

i 

The income derived by appellant from selling oil and 
gas produced from State school lands is not immune 
from the Federal income and profits taxes 

I 

The Revenue Acts of 1916 and 1918 in terms in- 

i 

elude the income in question. Section 2 (a) of the 
Revenue Act of 1916 and Section 213 (a) of the 
Revenue Act of 1918. 

Appellant was a corporation organized for profit 
and had power to procure leases and go into the oil 
business anywhere it could get them. (R. 119.) It 
was not limited by its articles of incorporation to 
the acquisition of leases on state lands. (R. 118- 
119.) | 

Immunity is claimed on the ground that the im¬ 
position of a tax on the income is beyond th$ power 
of Congress. The theory is that appellant is an 
agency or instrumentality of the State of Oklahoma 
in the performance of a governmental function, and 
that as such it may not be taxed by the federal 
government. 

It is fundamental that the Federal government 
has no power to tax the instrumentalities of a state 
engaged in the performance of such functions. 
McCulloch v. Maryland, 4 Wheat. 315; Collector v. 

__ __ i 

Day, 11 Wall. 113; Weston v. City Council of 
Charleston, 2 Pet. 449; United States v. Railroadl 
Company, 17 Wall. 322. I 

But the exemption of state agencies and ifistru- 
mentalities from Federal taxation is limited to 

18745—30 3 I 
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those which are of a strictly governmental charac¬ 
ter, and does not extend to those which are used by 
the State in the carrying on of an ordinary private 
business. South Carolina v. United States, 199 
U. S. 437. 

The appellant’s contention that it is engaged in 
an essential governmental function is based on the 
premise that the maintenance of public schools is 
such a function. Granting the premise does not 
help the appellant. It is not engaged in the main¬ 
tenance of schools. It is engaged in the business 
of producing and selling oil and gas. That is an 
ordinary and private business and not a govern¬ 
mental function. Cf. South Carolina v. United 
States, supra; Metcalf & Eddy v. Mitchell, 269 
U. S. 514; Flint v. Stone Tracy Co., 220 U. S. 107; 
State of North Dakota v. Olson, 33 F. (2d) 848; 
Blair v. Byers, 35 F. (2d) 326. 

In South Carolina v. United States, supra, the 
State in the exercise of its police power had taken 
charge ; of the business of selling intoxicating 
liquor. The Supreme Court held that the agents 
of the State engaged in dispensing the liquor were 
not exempt from Federal license taxes, and that 
whenever a state engages in a business which is of 
a private nature that business is not withdrawn 
from the taxing power of the Federal government. 

The Supreme Court reviewed at length the deci¬ 
sions of the State courts relating to the distinction 
between governmental and private functions. The 
'Court quoted with approval the splendid analysis 
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by the highest court of Pennsylvania in Western 
Saving Fund Society v. City of Philadelphia, 31 
Pa. St. 175. The quotation, which brings the dis¬ 
tinction between the two functions into clear relief, 
is as follows (p. 462) : j 

The supply of gaslight is no more a duty 
of sovereignty than the supply of water. 
Both these objects may be accomplished 
through the agency of individuals, or private 
corporations, and in very many instances 
they are accomplished by those means. If 
this power is granted to a borough or a city, 
it is a special private franchise, made as well 
for the private emolument and advantage of 
the city as for the public good. The whole 
investment is the private property of the 
city, as much so as the lands and houses be¬ 
longing to it. Blending the two powers in 
one grant does not destroy the clear and; well- 
settled distinction, and the process of sepa¬ 
ration is not rendered impossible by the con¬ 
fusion. In separating them, regard must 
be had to the object of the legislature ip con¬ 
ferring them. If granted for public!pur¬ 
poses exclusively, they belong to the corpo¬ 
rate body in its public, political, or municipal 
character. But if the grant was for pur¬ 
poses of private advantage and emolument, 
though the public may derive a common 
benefit therefrom, the corporation quoafy hoc 
is to be regarded as a private company. It 
stands on the same footing as would! any 
individual or body of persons upon whom the 
like special franchises had been conferred. 
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In State of North Dakota v. Olson, supra, the 
State created a bank with capital owned by the 
State, a board of directors consisting of the State 
Industrial Commission, and with power to make 
loans, receive deposits, sue and be sued, etc. The 
bank was held to be an instrumentality of the State 
used in carrying on private business, and hence not 
exempt from the Federal capital stock tax, though 
created for a “public purpose,” which is, however, 
not synonymous with “governmental purpose.” 

The fact that the revenue derived by the State 
is devoted to a governmental purpose does not 
affect the question. In South Carolina v. United 
States, supra, the State received substantial profits 
from the liquor business, which was devoted to 
public purposes. 

That the tax may have some incidental and re¬ 
mote effect upon the State is immaterial. This- 
question is clarified in Metcalf & Eddy v. Mitchell, 
269 IJJ S. 514, in which case the Supreme Court 
said (p. 523): 

In a broad sense, the taxing power of 
either government, even when exercised in 
a manner admittedly necessary and proper, 
unavoidably has some effect upon the other. 
The burden of Federal taxation necessarily 
sets an economic limit to the practical oper¬ 
ation of the taxing power of the States, 
and vice versa . Taxation by either the State 
or the federal government affects in some 
measure the cost of operation of the other. 
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But neither government may destroy the 
other nor curtail in any substantial man¬ 
ner the exercise of its powers. Hence the 
limitation upon the taxing power of each, 
so far as it affects the other, must receive 
a practical construction which permits both 
to function with the minimum of interfer¬ 
ence each with the other; and that limitation 
can not be so varied or extended as seriously 
to impair either the taxing power pf the 
government imposing the tax {South j Caro¬ 
lina v. United States, 199 U. S. 4371, 461; 
Flint v. Stone Tracy Co,, supra, at 172) or 
the appropriate exercise of the functions of 
• the government affected by it. Railroad Co, 
v. Penniston, supra, 31. 

I 

Cf. Snyder v. Bettman, 190 U. S. 249, where the 
Supreme Court said (p. 253): 

Conceding fully that Congress has no 
power to impose a burden upon a State or 
its municipal corporations, the question in 
each case is whether the tax is direct or in¬ 
cidental; since we have had frequent occa¬ 
sion to hold that the imposition of a tasi may 
indirectly affect the value of property to the 
amount of the tax without being legally ob¬ 
jectionable as a burden upon such property. 
* * * we do not regard it (the tax) as a 
tax upon the municipality, though it jmay 
operate incidentally to reduce the bequest 
by the amount of tax. Such incidental 
effects are common to many, if not all, forms 
of taxation. * * * 

i 

As has already been pointed out, the production 
and sale of oil and gas is a private business and not 
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the exercise of a governmental function. If in¬ 
stead of leasing the land the State of Oklahoma had 
itself engaged in the business of producing oil and 
gas, it could hardly be said that it was thus exercis¬ 
ing a governmental function and that the activity 
could not be subjected to the burden of Federal 
taxation. See South Carolina v. United States, 
supra; North Dakota v. Olson, supra; Cf. Clallam 
County v. United States, 263 U. S. 341, where the 
court said in speaking of an agency of the Federal 
Government (p. 345): 

It is unnecessary to consider whether the 
fact that the United States owned all the 
stock and furnished all the property to the 
corporation taken by itself would be enough 
to bring the case within the policy of the rule 
that exempts property of the United States. 
* * * It may be that if the United States 
saw fit to avail itself of machinery furnished 
by the State it would not escape tax on that 
ground alone. * * * 

But assuming that income to the state from direct 
operation of a business would be exempt from Fed¬ 
eral tax, that is not this case. The revenue accru¬ 
ing to the state and devoted to educational purposes 
consists of the royalty paid by the lessee. That 
royalty is not sought to be taxed by the Federal 
government. The tax is imposed upon the revenue 
that goes to the lessee and is devoted to its private 
benefit. The fortuitous circumstance that it is 
earned under a contract with the state can not 
change its character. 
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As pointed out by the Supreme Court in Metcalf 
& Eddy v. Mitchell, supra , not every person who 

j 

uses his property or derives a profit in his dealing 
with the Government may clothe himself with im¬ 
munity from taxation on the theory that either he 
or his property is an instrumentality of the Govern¬ 
ment within the meaning of the rule. 


Thomson v. Pacific Railroad, 9 Wall. 579. 
Railroad Co . v. Peniston, 18 Wall. 5. 
Baltimore Shipbuilding Co. v. Baltimore, 
195 U. S. 375. ; 

Fidelity & Deposit Co. v. Pennsylvania, 
240 U. S. 319. 


In Baltimore Shipbuilding Co. v. Baltimore, su¬ 
pra, the Court said (p. 382) : 


* * * it seems to us extravagant |to say 
that an independent private corporation for 
gain, created by a State, is exempt froiii state 
taxation, either in its corporate person* or its 
property, because it is employed % the 
United States, even if the work for which it 
is employed is important and takes much of 
its time. 

In Catholic Missions v. Missoula County, 200 
U. S. 118, the Supreme Court said (p. 129): j 

The Government may lease a building 
from a private owner for the purpose of bet¬ 
ter carrying on its governmental duties, and 
yet the building is not such an instrumen¬ 
tality of government as prevents its taxation 
by or under state authority. * * * | 


i 

i 

i 

i 

i 

i 

I 
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And in Fidelity & Deposit Co. v. Pennsylvania, 
240 U. S. 319, the Supreme Court said (p. 323) : 

But mere contracts between private cor¬ 
porations and the United States do not nec¬ 
essarily render the former essential govern¬ 
mental agencies and confer freedom from 
state control. * * * 

Appellant’s relation to the state in practical ef¬ 
fect is that of an independent contractor employed 
by the state to exploit its mineral lands for an 
agreed compensation. In such situation, appellant 
does not establish exemption from federal income 
tax by merely showing that its income was received 
under a contract with the state. It is necessary to 
inquire into the effect of the particular tax on the 
functions of the state government. It does not ap¬ 
pear that this tax impairs in any substantial way 
the ability of appellant to discharge its obligations 
to the state or the ability of the state to procure 
private individuals or corporations to undertake 
the exploitation of its oil lands under these lease 
contracts. Metcalf & Eddy v. Mitchell, supra, p. 
526; Cf. Central Pacific Railroad v. California, 162 
U. S. 91,126. 

In Lucas v. Howard, 280 U. S. 526, the taxpayer 
was employed by certain cities of Texas under 
contracts as attorney in litigation arising out of 
the regulation of rates charged by public-service 
corporations and, in one instance, to compel the 
elimination of a railway grade crossing. The tax- 


I 

i 


payer contended he was an instrumentality or 
agency of the state in the performance thereof, 
and therefore his compensation was exempt from 
the federal income tax. The Circuit Court of Ap¬ 
peals, Fifth Circuit ( Howard v. Commissioner, 29 
F. (2d) 895), reversing the Board of Tax Appeals, 
10 B. T. A. 62, held that the exemption applied and 
the compensation was not subject to tax. The Su¬ 
preme Court, however, reversed the Court of 
Appeals, without opinion, 280 U. S. 526, on the 
authority of Metcalf & Eddy v. Mitchell, supra . 
There was no question in that case but that gov- 
ernmental functions were being exercised by the 
municipalities in compelling the elimination of the 
grade crossing and in regulating rates. To the 
same effect is Lucas v. Reed, 281 U. S. 699, re¬ 
versing without opinion 34 F. (2d) 263. j 
Appellant relies largely on the case of Gillespie 
v. Oklahoma, 257 U. S. 501. This is one of a series 
of cases beginning with Choctaw & Gulf R . R. v. 
Harrison, 235 U. S. 292, all of which involved in 
one way or another Indian lands which the Fed¬ 
eral government had undertaken by treaty or by 
statute to control or operate for the benefit of the 
Indians. In the Choctaw case Congress, pursuant 
to an agreement with the Choctaw and Chickasaw 
nations, provided that all coal underlying lands 
belonging to the Indians should be under the su¬ 
pervision and control (subject to rules prescribed 
by the Secretary of the Interior) of two commis- 
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sioners appointed by the President. The coal 
lands were to be operated and the royalties there¬ 
from, fixed by the Secretary, were to be put into 
the United States Treasury for the benefit of the 
Indians. The appellant there leased and operated 
a coal mine under this arrangement. The court, in 
holding invalid a state tax sought to be imposed on 
the gross receipts of the lessee, held that the agree¬ 
ment with the Indians “ imposed upon the United 
States a definite duty in respect to opening and 
operating the coal mines upon their lands, and 
appellant is the instrumentality through which 
this obligation is being carried into effect” (p.298). 

In the case of Indian Oil Co . v. Oklahoma, 240 
U. S. 522, which involved an oil lease of Osage In¬ 
dian lands held in trust bv the United States for 
the benefit of the Indians, the lease being approved 
by the Secretary of the Interior, the court held 
invalid a state tax on the lease and applied the rule 
laid down in the Choctaw case, saying of that case 
that “ the law was held to be invalid as attempting 
to tax an instrumentality through which the United 
States was performing its duty to the Indians” 
(p. 530). 

The Gillespie case involved oil leases of Indian 
lands. Eleven of the leases were of land that had 
been reserved by Congress to the Osage Indian 
tribe for a period of twenty-five years under an act 
which authorized the making of oil leases by the 
tribal council with the approval of the Secretary 
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of the Interior, under such rules and regulations 
as he might prescribe, and upon the payment of 
royalties in an amount determined by the Presi- 
dent. The twelfth lease related to lands of aj mem¬ 
ber of the Creek Tribe of Indians, held in trust by 
the United States, and was approved by the Secre¬ 
tary of the Interior and made under rules and 


regulations prescribed by him. The court held that 
the lessee was not taxable under a state income tax 


law 7 on income derived from the sale of his share 


of the oil, following the Choctaw & Gulf R. R. and 
the Indian Oil Co. cases . ! 


It is entirely clear that the land, the lease, and the 
operation in each of these cases was directly con¬ 
nected with the discharge of an obligation that the 
government had assumed to its Indian wards, j The 
restricted scope of these decisions can best be put 
in the language used by the court in the case of 
Shaw v. Oil Corp’n, 276 U. S. 575, 578-579: i 


The end sought and the mode of attaining 
it adopted by Congress in the legislation pro¬ 
viding for the welfare of the Indians by 
setting apart, by allotment or otherwise, 
tribal lands or the public domain, restricted 
for their benefit, led to the conclusion that 
those lands and the uses of them were so 
intimately connected with the performance 
of Governmental functions as clearly to 
require independence of all state control so 
complete that nothing short of an express 


i 
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declaration by Congress would have sub¬ 
jected them to state taxation. 

Cf. Mid-Northern Oil Co, v. Walker, 65 
Mont. 414. 


The treaties and statutes respecting the Indian 
lands and minerals therein constituted obligations 
of the sovereign to develop the lands and to extract 
their mineral resources for the benefit of its de¬ 
pendent wards. In discharging that obligation 
the government was not merely leasing its own 
lands for the purpose of securing revenue to 
itself; it was carrying out an obligation assumed 


_,bv it as a sovereign. It. was under the duty of ob- . 

tainmg^the imposition of a'tax upon the instrumen¬ 
tality through which it undertook the discharge of 




its obligation was held to constitute an interference 
with the functions of the government itself. 

In further distinguishing such cases, it is to be 
noted that the Federal Government, unlike State 
Governments, has no power to engage in private 
business as such. Its powers were granted for pub¬ 
lic purposes exclusively, and belong to it in its pub¬ 
lic character. This is the reason for the exemption 
from tax of the parcel-post system, the postal 
savings banks, the United States Shipping Board 
Emergency Fleet Corporation, and like instrumen¬ 
talities of the Federal Government. A state gov¬ 
ernment, however, is not charged by the Federal 
Constitution with the duty, nor given the power, to 
operate a postal system, or to maintain, the National 
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defense. It has, therefore, been held that any con¬ 
stitutional activity of the United States is of neces- 

I 

sity an essential governmental activity, and hence 
free from state taxation, and the distinction has 
been drawn between activities carried on Ipv the 
United States pursuant to its constitutional powers, 
and the same activities earned on by a state in pur¬ 
suance of its reserved power to engage in private 
business. In the latter instance, the state activity 
is subject to tax, although the Federal activity 
would not be. State of Alabama v. United $tates 
(Ct. Cls.) 38 F. (2d) 897. j 

In that case the Court of Claims said (p. 902): < 


The proposition that the United Stages by 
engaging in business ordinarily conducted by 
individuals thereby incurs the liability of a 
private individual is fallacious. Under the 
Constitution, the United States ha^ no 
authority to transact anything but public 
business as a governmental agency—all its 
acts are of a governmental character, j Be¬ 
cause it chooses, as a means of effectuating 
its constitutional powers, to occupy a place 
in business an individual could occupy iwith 
equal propriety, it would nevertheless be 
acting in its public and governmental charac¬ 
ter. It would be performing a function 
strictly belonging to its limited sovereignty 
as a government in its strictly governmental 
capacity; performing a duty of a phblic 
character imposed upon it for the pujblic 
benefit. It can not acquire and manage prop- 
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erty or voluntarily exercise rights except for 
a public purpose. Its legitimate acts are 
public acts, not private acts. It possesses but 
one kind of power, namely, governmental 
and public, to be used only and solely for 
public purposes, and whatever it does in the 
exercise of its powers is of this character 
and by virtue of its granted powers of 
sovereignty. Whatever property it holds is 
public property. It can not lawfully pur¬ 
chase, hold, or use property in the capacity 
of a private individual. Its powers were 
granted for public purposes exclusively and 
belong to it in its public character. The 
powers were not given for the purpose of 
private advantage or emolument. To so use 
them would be an ultra vires act by its agents, 
for which the United States could not be 
taxed. 

***** 

The United States is a government of lim¬ 
ited and enumerated powers. There is no 
specially granted or implied power to en¬ 
gage in private business as such. In select¬ 
ing the means to carry out and perform its 
constitutional powers the government may 
invade the field of what is called private 
business, and to the extent that it does it is 
performing what it can only perform—a 
public function. A state by reason of its 
original and reserved sovereignty may en¬ 
gage as a separate personality or corpora¬ 
tion in what is called “private business,” 
and thus subject itself to certain liabilities. 


i 


But when the United States enters the field 
of so-called private business even as a I sepa¬ 
rate personality or corporation, in order to 
effectuate certain of its granted powers, its 
action in so doing is a public act and it is 
not liable *to be treated as a private indi¬ 
vidual and be subjected to taxatiop as 
such. * * * 

Likewise, the case of Clallam County v. United 
States , supra, is distinguishable. There state and 
county taxes were levied on land and other physical 
property to which the United States Spruce 'Cor¬ 
poration had the legal title. 

_ i 

The corporation was created by the Director of 
Aircraft production by authority of an Act of 
Congress, as an instrumentality for carrying on the 
war. All of its property came from the United 
States and was used solely as a means to that end, 
and when the war was over it stopped all \york 
except winding up its affairs. Any assets realized 
were to go to the United States. The Court held 
its property immune from tax as an instrument of 
the United States brought into existence and oper¬ 
ated by the Government solely for the prosecution 
of the war, and said (p. 345) : 

This is not like the case of a corporation 
having its own purposes as well as thoseiof 
the United States and interested in prqfit 
on its own account. The incorporation add 
formal erection of a new personality was 
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only for the convenience of the United 
States to carry out its ends. * * * 

As mentioned above, it does not appear that the 
imposition of the tax in the instant case interferes 
with or imposes a burden upon the State of Okla¬ 
homa in the maintenance of its school system. The 
tax is not sought to be imposed upon the lands, or 
upon the oil or gas, or upon the income which the 
state received in the form of royalties. The tax 
is imposed upon the income of one who in the 
conduct of his private business has made a con¬ 
tract with the state to produce and sell oil and 
gas. As said in the Metcalf & Eddy case, supra 
(pp. 524-525) : 

In such a situation it can not be said that 
the tax is imposed upon an agency or gov¬ 
ernment in any technical sense, and the tax 
itself can not be deemed to be an interfer¬ 
ence with government or an impairment 
of the efficiency of its agencies in any 
substantial way. 

Appellant was not an agency of the state in any 
proper sense of that word. The regulations under 
which the lease was let do not, of course, affect the 
question of agency, and the fact that the terms and 
conditions of the lease were to be governed, inter¬ 
preted, and construed by the laws of the State of 
Oklahoma and the rules and regulations of the 
Commissioners of the Land Office were not designed 
to direct or control the appellant in its methods of 
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operation. The restrictions upon the lessee were 
not appreciably greater than is ordinarily the case. 

To further distinguish the case at bar from the 
situation presented in the Indian land cases* it is 
suggested that the function here being exercised is 
one for the benefit of the United States as well as 

i 

of the State of Oklahoma, for it serves to aqcom- 

i 

plish the end sought by Congress in requiring! that 
the proceeds from the sale of the granted lands 
should be devoted to specified educational pur¬ 
poses ; and it is established that the Federal gov¬ 
ernment may tax the income of an agency employed 
in the performance of its functions or obligations. 
Heiner v. Colonial Trust Co., 275 U. S. 232. j 

It is to be noted that the case of Group No. One 
Oil Corp. v. Bass, 38 F. (2d) 680, relied upop by 
appellant (Br. p. 128) has been reversed by the Cir¬ 
cuit Court of Appeals. Bass v. Group No. One Oil 
Corp. 41 F. (2d) 483. j 

i 

CONCLUSION 

Neither the appellant nor the state was engaged 
in an essential governmental function; the appel¬ 
lant was not an agency or instrumentality of the 
state in the performance of such a function; and 
the tax here sought to be imposed is not in any 
sense an interference with the government of the 
state, nor does it impair the efficiency of the agen¬ 
cies with which it deals. It is submitted that tjhe 
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decision of the Board of Tax Appeals should be 
affirmed. 
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